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Malaysia Jin Nee Wong Wong Jin Nee & Teo 	 109

Mexico Jorge Mondragon Gonzalez Calvillo SC	 116

Netherlands Tessa de Mönnink De Grave De Mönnink Spliet Advocaten	 123

New Zealand Stewart Germann Stewart Germann Law Office	 130

Philippines �Ferdinand M Negre and Jasmine L Solivas-Dayacap  
Bengzon Negre Untalan Intellectual Property Attorneys	 135

Russia Evgeny Zhilin, Anna Kotova-Smolenskaya and Denis Shumskiy Yust Law Firm	 141

Singapore �Rhonda Hare and Alison Tonges Ashurst LLP  
Stefanie Yuen Thio and Dayne Ho TSMP Law Corporation	 146

South Africa Eugene Honey Adams & Adams	 152

Switzerland Martin Ammann and Christophe Rapin Meyerlustenberger Lachenal	 159

Thailand Chanvitaya Suvarnapunya and Pattama Jarupunphol DLA Piper (Thailand) Limited	 166

Turkey Hikmet Koyuncuoglu and Seza Ceren Aktas Koyuncuoglu & Koksal Law Firm	 172

Ukraine Mansur Pour Rafsendjani and Volodymyr Yakubovskyy Noerr LLP	 178

United Kingdom Chris Wormald and David Bond Field Fisher Waterhouse LLP	 184

United States Michael G Brennan and Philip F Zeidman DLA Piper LLP (US)	 190

Vietnam Thom Thi Mai Nguyen and Huong Thi Thanh Nguyen Tilleke & Gibbins	 200

Franchise 2014
Contributing editor  
Philip F Zeidman 
DLA Piper LLP (US)

Publisher 
Gideon Roberton

Business development managers 
Alan Lee 
George Ingledew 
Dan White

Account manager 
Megan Friedman

Trainee account managers 
Cady Atkinson 
Joseph Rush 
Dominique Destrée 
Emma Chowdhury

Media coordinator 
Parween Bains

Administrative coordinator 
Sophie Hickey

Trainee research coordinator 
Robin Synnot

Marketing manager (subscriptions) 
Rachel Nurse 
subscriptions@gettingthedealthrough.com

Head of editorial production 
Adam Myers

Production coordinator 
Lydia Gerges

Senior production editor 
Jonathan Cowie

Subeditor 
Claire Ancell

Director 
Callum Campbell

Managing director 
Richard Davey

Franchise 2014 
Published by  
Law Business Research Ltd 
87 Lancaster Road  
London, W11 1QQ, UK 
Tel: +44 20 7908 1188 
Fax: +44 20 7229 6910 
© Law Business Research Ltd 2013 
No photocopying: copyright licences 
do not apply.
First published  2006 
8th edition 

ISSN 1752-3338

The information provided in this 
publication is general and may not apply 
in a specific situation. Legal advice should 
always be sought before taking any legal 
action based on the information provided. 
This information is not intended to 
create, nor does receipt of it constitute, a 
lawyer–client relationship. The publishers 
and authors accept no responsibility for 
any acts or omissions contained herein. 
Although the information provided is 
accurate as of August 2013, be advised 
that this is a developing area.

Printed and distributed by 
Encompass Print Solutions 
Tel: 0844 2480 112

contents

®

Law
Business
Research



thailand	DLA  Piper (Thailand) Limited

166	 Getting the Deal Through – Franchise 2014

Thailand
Chanvitaya Suvarnapunya and Pattama Jarupunphol

DLA Piper (Thailand) Limited

Overview

1	 What forms of business entities are relevant to the typical franchisor?

A franchise agreement in Thailand is simply a contract governing 
rights and duties between parties; therefore, almost all forms of busi-
ness entities could be relevant to a franchisor. Nevertheless, the most 
typical choice of business entity for a franchisor in Thailand is a 
limited liability company (private or public).

For a public liability company, it is generally preferable for a 
large-scale business requiring investment from the public to list its 
stocks for sale on the Thai stock market. A private limited liability 
company is more suited for a medium or small-sized franchise busi-
ness since there will be fewer restrictions and statutory compliance 
requirements compared to establishing a public limited liability com-
pany. In addition, the concept of a corporate veil has been adopted 
in the corporate provisions under Thai law; unlimited liability may 
not be imposed on the owners of the business (stakeholders) beyond 
what they have invested in the form of equity.

2	 What laws and agencies govern the formation of business entities?

As Thailand is a civil law jurisdiction, the Civil and Commercial 
Code (CCC) is the main source of law that governs the formation of 
business entities in Thailand. The relevant agency for the formation 
of entities is the Thai Ministry of Commerce. For a foreign investor, 
the Foreign Business Act also provides further legislation concerning 
foreign-owned businesses in Thailand. If the structure is in the form 
of a public limited liability company, the Public Company Act is also 
applicable.

3	 Provide an overview of the requirements for forming and maintaining a 

business entity.

The specific requirements for forming and maintaining a business 
entity depend on the kind of business entity, whether it is public 
or private and whether it is owned by Thai nationals or foreigners.
For a private company, which is the most common type of entity, 
the minimum number of shareholders is three persons and at least 
one director is required. Its registered capital must be at least 25 per 
cent paid up, but there is no stated minimum capital requirement 
under the CCC.

To maintain a private company, an annual general meeting of 
shareholders must be held at least once every 12 months. An audited 
financial statement and an up-to-date list of shareholders must be 
filed annually. Twice a year, a private company must file tax return 
(namely, a half-year income tax return and an annual income tax 
return).

However, for most types of business entity the process is fairly 
straightforward, unlike that of other jurisdictions.

4	 What restrictions apply to foreign business entities and foreign 

investment?

As mentioned above, under the Foreign Business Act, if a company 
is fully owned or majority-owned by foreigners (namely, not Thai 
nationals), it is restricted in the types of business it can conduct in 
Thailand. For example, such a business cannot operate a newspaper 
or radio station, engage in certain types of farming or operate a busi-
ness involving national security, natural resources or arts, culture 
and traditional customs without receiving prior approval from the 
government. Under the Foreign Business Act, a foreign-owned com-
pany, or a company where majority ownership belongs to foreign-
ers (a foreign-owned company), is permitted to conduct franchising 
business activities only after obtaining applicable foreign business 
licences from the Thai Ministry of Commerce (MOC).

The approval of a foreign business licence is at the discretion of 
the MOC and is evaluated on a case-by-case basis. Based on past 
experience, if such a business is approved for a foreigner and is to 
be conducted in Thailand, the authority would take into account 
any impact on:
•	 national security;
•	 development of the national economy and society of the country;
•	 Thai culture and tradition;
•	 the preservation of the environment, energy and national 

resources; and
•	 the business sector in which Thais are not ready to compete with 

non-Thai businesses.

The process is very time-consuming. It is commonly expected to take 
a period of at least eight to 12 months and the outcome is unlikely 
to be predictable. 

In addition, US nationals, including companies, are permitted to 
hold a majority share in Thai companies carrying on certain busi-
ness activities that would otherwise be prohibited under the Foreign 
Business Act (as mentioned above). A US-exempted foreign business 
certificate is still required for a US-owned company prior to conduct-
ing business (including franchising business activity) in Thailand and 
it normally takes three to six months to obtain such a certificate.

5	 Briefly describe the aspects of the tax system relevant to franchisors. 

How are foreign businesses and individuals taxed?

Royalties paid to franchisors are subject to income tax in Thailand. 
If a franchisor receiving royalties is considered having a permanent 
establishment (PE) in Thailand, eg, being a company incorporated 
in Thailand or a Thai branch of a foreign company, those royalties 
are considered as assessable income of the recipient (franchisor) to 
determine the net profit. If there is a net profit it is generally subject 
to a 30 per cent corporate income tax. The rate may be lowered if a 
company is considered to be a ‘small or medium enterprise’ (SME). 
The corporate tax rate applicable to companies (except SMEs), was 
temporarily lowered from 30 per cent to 23 per cent on 1 January 
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2012, and was further reduced from 23 per cent rate to 20 per 
cent on 1 January 2013. The 20 per cent rate will apply until 31 
December 2014. 

If a franchisor is a foreign entity not having PE in Thailand, the 
franchisee is required to withhold 15 per cent, or at the lower rate 
according to applicable Double Tax Agreement (DTA) (if any), of 
royalties paid to the franchisor and remit the tax to the Revenue 
Department.

6	 Are there any relevant labour and employment considerations for 

typical franchisors? What is the risk that a franchisee or employees of 

a franchisee could be deemed employees of the franchisor? What can 

be done to reduce this risk?

There are no labour or employment considerations that are specifi-
cally relevant to franchisors. Under Thai labour law, an employment 
relationship exists where one party (the employer) has authority and 
direct control and command over another party (the employee). It is 
therefore unlikely that the relationship between the franchisor and 
franchisee could fall within the definition of employment relationship. 

To be safe, the franchise agreement should specify that the rela-
tionship between the franchisor and the franchisee cannot in any 
way be interpreted as employment. There should also not be any 
terms and conditions under the franchise agreement granting the 
franchisor direct control and command over the franchisee.

Another concern that may arise when entering into a franchise 
agreement is that the established relationship could be interpreted 
as an ‘agent–principal relationship’. Thai CCC provisions require 
that if the agent, in the course of their appointment, commits any 
wrongful act to another party, the principal will be solely responsible 
or jointly liable. To avoid misinterpretation of the franchisor–fran-
chisee relationship as an agent–principal relationship, an explicit 
statement must be made in the franchise agreement that the relation-
ship arising from the agreement could not by any means be inter-
preted as an agent–principal relationship.

7	 How are trademarks and know-how protected?

As in other countries, trademarks are secured to their owners once 
registered with the Thai authorities, as required under the Thai 
Trademark Act. The Thai Trademark Act imposes civil and criminal 
penalties on those who infringe the rights of the trademark owner 
(for example, the unauthorised use of the trademark or use of any 
other trademark similar to the one that has already been registered). 

The licensing of a registered trademark must be made in the form 
of a written licensing agreement registered with the Thai authorities. 
Non-compliance with this registration requirement will render the 
licensing void and not enforceable under Thai law. Another advan-
tage of having a licensing agreement (either incorporated into the 
franchise agreement or in a separate agreement), is that restrictions 
regarding use of the trademark can be specifically imposed on the 
licensee (namely, franchisee). 

Know-how is protected under the Trade Secrets Act of 2002. 
This Act protects against the unauthorised disclosure of trade 
secrets, even allowing courts to issue an injunction against such 
disclosure. Nevertheless, a franchisor must take adequate precau-
tions with regard to its trade secrets by entering into a confidentiality 
agreement with a franchisee, either separately or within the franchise 
agreement itself. It is only by demonstrating that such careful steps 
have been taken to protect trade secrets that a franchisor can be 
protected under the Trade Secrets Act. Similarly, in the most recent 
draft of an act that will specifically govern franchise agreements, a 
franchisee is prohibited from revealing any franchise information 
that has been previously specified by the franchisor in the contract.

8	 What are the relevant aspects of the real estate market and real 

estate law?

At present, there is no specific franchise or retail law controlling 
franchise businesses. The relevant Thai laws concerning franchise 
businesses specifically in relation to real estate are the Town Planning 
Act and the Building Control Act. Such laws control the size and 
area permissible for specific types of building including retail and 
wholesale stores.

Under the current draft Retail Act, wholesale or retail businesses 
would require a licence before commencing operations if they have: 
•	 a business area of at least 1,000m2; 
•	 a combined income or estimated combined sales of all branches 

in the previous fiscal year, or estimated earnings in the first year 
of business of 1 billion baht or more; or 

•	 have received consent from an operator under the first or sec-
ond points above to use intellectual property or other rights 
at a specified location or for a specified period (namely, the 
franchisee).

However, the current draft Retail Act may be amended to be in 
line with ASEAN Economic Community (AEC), which Thailand is 
going to join in 2015.

Laws and agencies that regulate the offer and sale of 
franchises

9	 What is the legal definition of a franchise?

As there is currently no legislation that specifically governs franchise 
agreements, there is no legal definition of a franchise. Nevertheless, 
the most recent draft of new franchise legislation defines a franchise 
as:

the operation of a business in which one party called a ‘franchisor’ 
agrees to let the other party, the ‘franchisee,’ use its intellectual 
property rights, or to use its rights to operate a business during a 
specified time or in a specified area, such operation being under the 
direction of the franchisor’s business plan, and the franchisee having 
a duty to reimburse the franchisor.

10	 Which laws and government agencies regulate the offer and sale of 

franchises?

As mentioned previously, there are currently no laws that specifically 
regulate all aspects of the offer and sale of a franchise in Thailand. 
Nevertheless, there are multiple sources of law that contain relevant 
provisions, including the CCC (related to the establishment and 
enforcement of contract), the Trademark Act of 1991 (related to the 
licensing of the trademark), the Trade Secrets Act of 2002 (related to 
know-how), the Foreign Business Act (controlling the participation 
of businesses to be conducted by a foreign-owned company), the 
Trade Competition Act (restricting conditions of the agreement), the 
Unfair Contract Terms Act (related to standard form contract) and 
the Thai Revenue Code.

According to the draft Retail and Franchise Acts, the Central 
Commission on Retail Trade (Retail Commission) and the Central 
Commission on Franchise Business (Franchise Commission) will be 
created. The Franchise Commission will directly control the opera-
tion of franchise businesses and will regulate the type and word-
ing of franchise agreements. The Retail Commission will control 
the retailers operating in the marketplace including the expansion 
of stores. Having said the above, it is also possible that the current 
draft Retail and Franchise Acts may be amended, or there may be 
new laws and regulations enforced in the future to be in line with 
the AEC in 2015.
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11	 Describe the relevant requirements of these laws and agencies.

The requirements of laws and agencies are only relevant to a few 
basic elements of franchise agreements, apart from restrictions set 
out under the Trade Competition Act (see question 40), and many 
of the terms of a franchise agreement are left open to the parties for 
negotiation under the contract law provisions of the Thai CCC. 

The licensing of a registered trademark requires registration with 
the government agency for enforcement and the Thai Revenue Code 
imposes tax obligations on the franchisor. Once the draft Franchise 
Act comes into effect, it can be expected that certain terms and con-
ditions may be imposed to control franchise businesses in Thailand. 

12	 What are the exemptions and exclusions from any franchise laws and 

regulations?

Since there is no specific franchise legislation, there are no exemptions 
or exclusions. Nevertheless, the most recent draft of the Franchise 
Act would exclude franchise agreements formed outside Thailand, 
and those where the franchisor has domicile abroad (although the 
franchise agreement will be exercised in Thailand).

13	 Does any law or regulation create a requirement that must be met 

before a franchisor may offer franchises?

At present, there is no statutory requirement to be met by a fran-
chisor before offering a franchise to a franchisee. Nevertheless, 
according to the draft franchise act, we expect that generally, a fran-
chisor, if a juristic person, must be a company incorporated under 
Thai law. In addition, a franchisor must have conducted its business 
to be offered as a franchise for at least two years and have been earn-
ing profit from a minimum of two existing branches for at least two 
accounting years. It if meets those eligibility qualifications, it must 
also apply for a licence to operate a franchise business in Thailand. 
Once it has obtained the licence, the franchisor can then offer its 
franchise to a franchisee.

14	 Are there any laws, regulations or government policies that restrict the 

manner in which a franchisor recruits franchisees or selects its or its 

franchisees’ suppliers?

Yes, the Trade Competition Act prohibits or restricts the acts 
amounting to monopoly, reduction of competition or restriction of 
competition in the market of any particular goods or any particular 
services.  Those acts include fixing of locations between the fran-
chisor and the franchisee, which must be first approved by the Thai 
Trade Commission Committee.  Please see question 40 for greater 
detail.

15	 In the case of a sub-franchising structure, who must make pre-sale 

disclosures to sub-franchisees? If the sub-franchisor must provide 

disclosure, what must be disclosed concerning the franchisor and the 

contractual or other relationship between the franchisor and the sub-

franchisor?

Thai law does not specifically cover sub-franchising, and nor does 
the most recent draft of franchise legislation. Therefore, it seems 
likely that the same disclosure rules that apply to franchisors and 
franchisees will also apply in cases of sub-franchising.

16	 What is the compliance procedure for making pre-contractual 

disclosure in your country? How often must the disclosures be 

updated?

Currently there is no law in Thailand that forces companies to make 
pre-contractual disclosure. Nevertheless, the most recent draft of 
the Franchise Act requires the disclosure of the franchisor when 

advertising its business to the potential franchisee or by not less than 
14 days prior to the franchise contract execution.

17	 What information must the disclosure document contain?

Under current legislation, no specific information must be disclosed 
in a franchise agreement. Nevertheless, this is likely to change if the 
most recent draft of the Franchise Act is followed. The draft requires 
that certain information must be specified in the franchise contract.  
Please see question 39 for greater detail. The draft also includes a 
requirement that after a franchise agreement is made, the franchisor 
must reveal all information that is necessary for operating the fran-
chise business within 60 days. What kinds of information are to 
be considered ‘necessary’ have not been specified, so unless this is 
changed in future drafts of the bill, the requirement will exist but 
will remain fairly vague.

18	 Is there any obligation for continuing disclosure?

At present, there is no regulation obligating franchisees or fran-
chisors to disclose or continue to disclose information. Nevertheless, 
the most recent draft of the Franchise Act requires the franchisor to 
reveal all necessary information for operating the franchise business 
within 60 days after the franchise agreement is made; otherwise, the 
franchisee has right to terminate the contract and claim from the 
franchisor all expenses and damages (if any).

19	 How do the relevant government agencies enforce the disclosure 

requirements?

Since there is no legislation forcing specific information disclosure, 
no specific government agencies are responsible for enforcing disclo-
sure requirements.  Nevertheless, under the recent draft Franchise 
Act, the information to be disclosed by the franchisor must be in 
accordance with the details announced by the Minister of Ministry 
of Commerce.

20	 What actions can franchisees take to obtain relief for violations 

of disclosure requirements? What are the legal remedies for such 

violations? How are damages calculated? If the franchisee can cancel 

or rescind the franchise contract, is the franchisee also entitled to 

reimbursement or damages?

Under current legislation, a franchisee would probably have to seek 
relief for non-disclosure under the Unfair Contract Terms Act of 
1997 or certain other laws depending on the specific situation.

At the same time, under the draft Franchise Act, if a franchisor 
fails to disclose all necessary information within 60 days after the 
agreement is made, the franchisee has the right to cancel the con-
tract, to no longer be bound by it and to be reimbursed for all 
expenses and damages incurred as a result of the contract.

21	 In the case of sub-franchising, how is liability for disclosure violations 

shared between franchisor and sub-franchisor? Are individual officers, 

directors and employees of the franchisor or the sub-franchisor 

exposed to liability? If so, what liability? 

The draft franchise act and other related laws provide no informa-
tion on this issue. It depends on the terms and conditions of the 
agreements between the concerned parties.
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22	 In addition to any laws or government agencies that specifically 

regulate offering and selling franchises, what are the general 

principles of law that affect the offer and sale of franchises? What 

other regulations or government agencies or industry codes of conduct 

may affect the offer and sale of franchises?

The general principles of contract law and bargaining in good faith 
are applicable to the offer and sale of franchises. The courts in 
Thailand generally uphold contracts made between parties as long 
as they are demonstrated to be bargains at arm’s length made in 
good faith. This is especially true with regard to franchise agree-
ments under the current law, because there is no specific legislation 
differentiating franchise agreements from other kinds of contracts.  
Another law which may be related to this franchise agreement is the 
Trade Competition Act. Please see question 40.

23	 Other than franchise-specific rules on what disclosures a franchisor 

should make to a potential franchisee or a franchisee should make to 

a sub franchisee regarding predecessors, litigation, trademarks, fees 

etc, are there any general rules on pre-sale disclosure that might apply 

to such transactions?

At present, there is no general rule on pre-sale disclosure or franchise-
specific rules requiring a franchisor to disclose certain information 
or documents or both to a potential franchisee, or for a franchisee 
to disclose to a sub-franchisee. Nevertheless, the most recent draft 
of the Franchise Act requires the disclosure of the franchisor when 
advertising its business to the potential franchisee. The detail of 
information to be disclosed will be in line with the announcement of 
the Minister. Please see questions 16 and 19 for greater detail.

24	 What actions may franchisees take if a franchisor engages in 

fraudulent or deceptive practices in connection with the offer and sale 

of franchises? How does this protection differ from the protection 

provided under the franchise sales disclosure laws?

Fraudulent or deceptive practices that cause any damage to the fran-
chisee are subject to wrongful act provisions under the Thai CCC. 
This allows the damaged party (franchisee) to file a lawsuit against 
the damaging party. Nevertheless, a concept of punitive damages has 
not been adopted under Thai law. Therefore, damages are equiva-
lent to what has actually been suffered as a result of such fraudulent 
or deceptive practices. It should be noted that no related provi-
sion regarding franchise sale disclosure law is found in the draft 
Franchise Act.

Legal restrictions on the terms of franchise contracts and the 
relationship between parties in a franchise relationship

25	 Are there specific laws regulating the ongoing relationship between 

franchisor and franchisee after the franchise contract comes into 

effect?

There are no specific laws that govern the entire ongoing relation-
ship between the franchisor and franchisee after the contract comes 
into effect. Nevertheless, for the period following the expiry of the 
contract, Thai courts’ interpretation of the Unfair Contract Terms 
Act and the Trade Competition Act is that after termination of the 
agreement, the competition clause may last for a period of two to 
five years with limited jurisdiction (for example, within Thailand or 
Asia) depending on related facts. Otherwise, it will be deemed as an 
unfair contract term and will therefore be adjusted as considered fair 
and appropriate by Thai Court.

26	 Do other laws affect the franchise relationship?

The laws listed in question 10 may affect the franchise relationship, 
depending on the circumstances.

27	 Do other government or trade association policies affect the franchise 

relationship?

No specific policies exist that would significantly affect the franchise 
relationship. Nevertheless, it should be noted that the government 
has a general policy of supporting agreements between private 
parties, including franchise agreements, because such agreements 
encourage economic growth and development.

28	 In what circumstances may a franchisor terminate a franchise 

relationship? What are the specific legal restrictions on a franchisor’s 

ability to terminate a franchise relationship?

There are no specific circumstances under which a franchisor may 
terminate a franchise relationship, and there are no specific legal 
restrictions on doing so either. This is the case under both current leg-
islation and the most recent draft of the Franchise Act. Nevertheless, 
if the franchisee breaches the contract, the franchisor may have 
the right to terminate the relationship under regular contract law. 
Similarly, contract law would require the franchisor to compensate 
the franchisee for early termination of contract without cause.

29	 In what circumstances may a franchisee terminate a franchise 

relationship?

Current legislation provides no specific circumstances under which 
a franchisee can terminate a franchise relationship. The most recent 
draft of the Franchise Act allows the franchisee to terminate the 
contract if all necessary information has not been disclosed by the 
franchisor within 60 days after the formation of the agreement, or 
if the result of investment has not reached the amount confirmed or 
guaranteed by the franchisor, without any fault caused by the fran-
chisee. The only other way for a franchisee to get out of a franchise 
relationship would be through breach of contract by the franchisor 
or termination of contract without cause by the franchisee.

30	 May a franchisor refuse to renew the franchise agreement with a 

franchisee? If yes, in what circumstances may a franchisor refuse to 

renew?

This depends mainly on the contractual agreement between the 
franchisor and the franchisee, as there is no specific statutory law 
governing the issue. Nevertheless, under the most recent draft 
Franchise Act, the franchise agreement must contain certain provi-
sions, including the conditions related to contract renewal. Please 
see question 39.

31	 May a franchisor restrict a franchisee’s ability to transfer its franchise 

or restrict transfers of ownership interests in a franchisee entity?

Yes. Under the terms of a franchise agreement, a franchisor may 
restrict a franchisee’s ability to transfer its franchise or ownership 
interests, as long as the restriction was initially agreed upon in the 
contract. There are currently no specific laws that give franchisors 
special power in this area, but parties are generally free to agree on 
such restrictions.

32	 Are there laws or regulations affecting the nature, amount or payment 

of fees?

Under current legislation there are no such laws or regulations. The 
most recent draft of the Franchise Act requires that the payment of 
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fees be made, but it does not specify the nature or amount of those 
fees. It only prohibits the franchisor to call for any fee or deposit 
before signing of the contract.

33	 Are there restrictions on the amount of interest that can be charged 

on overdue payments?

There are no restrictions on the amount of interest that can be 
charged if the amount is set forth in the contract. Monetary penal-
ties can be imposed for late or overdue payments. At the same time, 
it should be noted that if the amount of the penalty is unreason-
ably high, the Thai courts are empowered to adjust the amount to a 
reasonable sum. Determination of an unreasonably high penalty is 
conducted by the Thai courts on a case-by-case basis.

34	 Are there laws or regulations restricting a franchisee’s ability to 
make payments to a foreign franchisor in the franchisor’s domestic 
currency?

There is no requirement under Thai law or the draft Franchise Act 
requiring payment to be made in Thai currency. This depends pri-
marily on the agreement between the parties concerned.

35	 Are confidentiality covenants in franchise agreements enforceable?

Yes. Confidentiality covenants in franchise agreements are generally 
enforceable as Thailand allows for freedom of contract. Additionally, 
the Trade Secrets Act provides added protection for the trade secrets 
of franchisors, and the most recent draft of the Franchise Act pro-
vides even more protection regarding confidentiality. 

36	 Is there a general legal obligation on parties to deal with each other in 
good faith? If so, how does it affect franchise relationships?

Yes. Under section 5 of the CCC there is a fundamental legal obliga-
tion on parties to deal with each other in good faith. This requirement 

affects franchise relationships in the same way it does all other areas of 
law. If a party does not deal in good faith, the Thai courts may find the 
agreements to be void, or void them at the option of the other party.

37	 Does any law treat franchisees as consumers for the purposes of 
consumer protection or other legislation?

The current Thai Consumer Protection Act will apply to the contract 
and advertisement made between the franchisee and the consum-
ers. However, both franchisee and franchisor are considered busi-
ness operators and the franchisee is not considered as a ‘consumer’ 
for its relationship with the franchisor  under the Thai Consumer 
Protection Act.

38	 Must disclosure documents and franchise agreements be in the 
language of your country?

Disclosure documents and franchise agreements can be in Thai or in 
another language which is subsequently translated into Thai if used 
with Thai authority or in Thai courts. Nevertheless, the most recent 
draft Franchise Act requires that the franchisor must prepare and 
provide the franchisee with the ‘business operation manual’. Such a 
manual must be made in Thai and in line with the details described 
by the minister.

39	 What restrictions are there on provisions in franchise contracts? 

There are currently no specific restrictions on provisions in fran-
chise contracts under the most recent draft of the Franchise Act. 
Nevertheless, the draft does require at least the following to be 
provided: 
•	 the date of the contract and the date the contract becomes 

effective;
•	 the rights, duties and responsibilities of the franchisor; 
•	 the rights, duties and responsibilities of the franchisee;
•	 the time period and area in which the franchisor gives permis-

sion to the franchisee to use its intellectual property rights in 
operating its business; 

•	 any deposits, fees and other costs that the franchisee must pay 
the franchisor; and 

•	 agreements regarding contract renewal, cancellation, transfer 
of rights and return of money in the event that the franchisor 
breaches the contract. 

Also see question 40 for additional requirements under the Thai 
Trade Competition Act.
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According to the official news in 2011, seminars were arranged 
by the Ministry of Commerce to find out public opinion of the 
draft Franchise Agreement. The purpose of the arrangement was 
for the draft to be revised and improved before being proposed 
and enacted. However, there has been no further significant 
development related to the enforcement of this Act from the time 
aforementioned.
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40	 Describe the aspects of competition law in your country that are 

relevant to the typical franchisor. How are they enforced?

The Thai Trade Competition Act prohibits or restricts any business 
operator (namely, franchisor) from entering into an agreement with 
another business operator (namely, franchisee) to conduct any act 
amounting to a monopoly, reduction of competition or restriction 
of competition in the market of any particular good or a service, 
such as: 
•	 fixing selling prices or restricting the sale volume; 
•	 fixing buying prices at a single price or restricting the purchase 

volume; 
•	 entering into an agreement to have market domination or 

control; 
•	 fixing conditions to enable one party to win a bid or tender or to 

prevent one party from participating in a bid; or
•	 fixing geographical areas or customers to whom each business 

operator may sell goods or provide services, etc.

Some actions are strictly prohibited while other actions require prior 
approval from the Thai Trade Competition Committee.

41	 Describe the court system. What types of dispute resolution 

procedures are available relevant to franchising? 

The court system is similar to the court system in other civil law jurisdic-
tions. Other dispute resolution procedures, such as mediation and arbi-
tration, are also available to parties engaged in a franchising agreement.

42	 Describe the principal advantages and disadvantages of arbitration for 

foreign franchisors considering doing business in your jurisdiction.

Foreign franchisors contracting with Thai local franchisees often 
choose arbitration, whether foreign or domestic, as the dispute set-
tlement mechanism. The main reasons for such a decision are as fol-
lows: expedited hearing (in comparison with the Thai court process), 
less formality, and the ability to choose a more familiar language.

Nevertheless, even though this expediency and flexibility is 
advantageous, the arbitration award must be submitted to a Thai 
court for enforcement if the adverse party refuses to comply – the 
award has no enforcement power of its own. The room for chal-
lenging the award when it is being enforced through the Thai court 
is quite slim.

43	 In what respects, if at all, are foreign franchisors treated differently 

from domestic franchisors?

Other than the different legal requirements for business entity for-
mation and taxation as discussed, foreign franchisors are treated in 
the same way as domestic franchisors.



®

Strategic research partners of  
the ABA International section

For more information or to  
purchase books, please visit:  

www.GettingTheDealThrough.com

The Official Research Partner of  
the International Bar Association

Franchise 2014	ISSN  1752-3338

Annual volumes published on:

For more information or to  
purchase books, please visit:  
www.gettingthedealthrough.com

Acquisition Finance
Air Transport
Anti-Corruption Regulation
Anti-Money Laundering
Arbitration
Asset Recovery
Banking Regulation
Cartel Regulation
Climate Regulation
Construction
Copyright
Corporate Governance
Corporate Immigration
Data Protection and Privacy
Dispute Resolution
Dominance
e-Commerce
Electricity Regulation
Enforcement of Foreign 
 	 Judgments 
Environment
Foreign Investment Review
Franchise
Gas Regulation
Insurance & Reinsurance
Intellectual Property &  
	 Antitrust
Labour & Employment
Licensing

Life Sciences
Mediation
Merger Control
Mergers & Acquisitions
Mining
Oil Regulation 
Outsourcing
Patents 
Pensions & Retirement Plans
Pharmaceutical Antitrust
Private Antitrust Litigation 
Private Client
Private Equity
Product Liability
Product Recall
Project Finance
Public Procurement
Real Estate
Restructuring & Insolvency 
Right of Publicity
Securities Finance
Shipbuilding
Shipping 
Tax Controversy
Tax on Inbound Investment
Telecoms and Media
Trade & Customs
Trademarks
Vertical Agreements




