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PARTI

GENERAL PROVISIONS
DEFINITIONS
Section 1
For the purposes of this Federal Law

1. “species’ shall mean plant species as well as their
combinations and sub-divisions including such that are
characterised by aparticular propagation system or final use;

2. “variety” shall mean a plant grouping within a single
botanical taxon of the lowest known rank, which grouping,
irrespective of whether the conditions for the grant of a
breeder’ s right are fully met, can be

a) defined by the expression of the characteristics resulting
from a given genotype or combination of genotypes;

b) distinguished from any other plant grouping by the
expression of at least one of the said characteristics and

c) considered asaunit with regard toitssuitability for being
propagated unchanged;

3. “variety essentialy derived from another variety” shall
mean a variety which

(@ ispredominantly bred from an initial variety, or from a
variety that isitself predominantly derived fromtheinitia
variety, while maintaining the expression of the essential
characteristics; and

(b) isclearly distinct from theinitial variety; and

(c) except for the differences which result from the act of
derivation, conforms to the initial variety in the
expression of the essential characteristicsthat result from
the genotype or combination of genotypes of the initial
variety;

* Text provided by the Austrian authorities. The Law was published in the Official Gazette of August 10, 2001, and entered into
force on September 1, 2001.
‘German title: Bundesgesetz tiber den Schutz von Pflanzensorten (Sortenschutzgesetz)
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4.  “propagating materia” shall mean seeds, plantsand parts
of plants meant for the production or, otherwise, the growing,
of plants;

5. “breeder” shall mean any natura or legal person that
bred, or discovered and devel oped, avariety and thisperson’s
successor in title;

6. “Member of the Union” shall mean a state which is a
member of the International Union for the Protection of New
Varieties of Plants (“UPOV”);

7.  “Member State” shall mean a Member State of the
European Community (EC);

8.  “EEA country” shal mean astate party tothe Agreement
on the European Economic Area (EEA).

SCOPE OFAPPLICABILITY
Section 2

(1) The Federal Minister for Agriculture, Forestry,
Environment and Water Management shall by way of ordinance
declare those species protectable under a plant variety right
for which thereisapossibility of conducting the required plant
variety examinationsand for whose varietiesthereis economic
demand.

(2) If theholder of aplant variety right was granted a plant
variety right under this Federal Law prior to the grant of the
Community variety right as laid down in Council Regulation
(EC) No 2100/94 of 27 July 1994 on Community plant variety
rights, OJNo L 227 of 1 September 1994, p. 1 (hereinafter
referred to as “Regulation (EC) No 2100/1994"), the rights
under this Federal Law cannot be exercised for the term of the
respective Community right in the variety.

(3) Apart from protectable varieties, this Federal Law shall
apply alsoto

1. plant varieties essentially derived from another variety,
except if theprotected variety isitself avariety essentially
derived from another variety;

2. varieties not clearly distinguishable from the protected
variety;

3. varieties whose production requires the repeated use of
the protected variety.
CONDITIONS OF PROTECTION
Section 3
(1) TheVariety Protection Office (“ Sortenschutzamt”) shall
grant a plant variety right for varieties which are distinct,
uniform, stable, and new.
(2) A variety shall be deemed to be distinct if it is clearly

distinguishable from any other variety whose existence is a
matter of common knowledge on the date of application. The

existence of another variety shal in particular be deemed to
be amatter of common knowledgeif, on the date of application,

1. itwasenteredin an official register of plant varieties,

2. an application for its entering in an officia register of
varieties was filed, provided the application has lead to
the entering in the meantime, or

3. plantshavebeen reproduced or plants, partsof plantsor
harvested material of the variety and products obtained
directly therefrom have already been offered, disposed
of to others, used, imported, or exported.

(3) A variety shal be deemed to be uniform if, subject to
thevariation that may be expected from the particular features
of its propagation, it is sufficiently uniform in its relevant
characteristics.

(4) A variety shall be deemed to be stable if its relevant
characteristics remain unchanged after repeated propagation
or, in the case of aparticular cycle of propagation, at the end
of each such cycle.

(5) A variety shal be deemed to be new if, at the date of
filing of the application, propagating or harvested material of
thevariety hasnot, or only within thebel ow-mentioned periods,
been sold or otherwise disposed of to others, by or with the
consent of the breeder, for purposes of exploitation of the
variety:

1. earlier than one year before that date in the Austrian
federal territory;

2. ealierthanfouryearsinterritoriesother thanthe Austrian
federa territory, or, in the case of trees or vines, earlier
than six years before the said date.

EFFECTSOF PLANT VARIETY RIGHTS
Section 4

(1) Inrespect of the propagating material of the protected
variety thefollowing acts shall require the authorisation of the
holder of the plant variety right:

production or multiplication;

conditioning for the purpose of propagation

offering for sae;

sdling or other marketing;

exporting;

importing, and

stocking for the purposes mentioned in items 1 through
6. The holder of the plant variety right may make his
authorisation subject to conditionsand limitations. This
shall apply also to thetransfer of plant variety rights by
assignment.

N o

(2) Notwithstanding the provisions of paragraphs (3)
through (5), acts under paragraph (1) in respect of harvested
material, including entire plants and parts of plants, obtained
through the unauthorised use of propagating material of the
protected variety, shall require the authorisation of the holder

Federal Law on the Protection of Plant Varieties
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of the plant variety right, unlessthe holder of the plant variety
right has had reasonable opportunity to exercise his right in
relation to the said propagating material.

(3) Plantvariety rightsshall not extend to actsreferredtoin
paragraph (1) wherethey are

1.  doneprivately and for non-commercial purposes,
2. donefor experimental purposes,

3. done for the purpose of developing new varieties;
however, if this variety is regularly used to produce
propagating material of another variety, the authorisation
of the holder of the plant variety right shall be required.

(4) The protection of plant varieties shall not extend to
farmerswherethey use, for propagating purposes, ontheir own
holdings, the product of the harvest which they have obtained
by planting, on their own holdings, of a protected variety.
Conditions of planting can be laid down in an agreement
between the representatives of the holders of the plant variety
right and the farmers; small farmers shall be exempted from
such an agreement. If necessary to alow implementation of
thisagreement, the Federal Minister for Agriculture, Forestry,
Environment and Water Management can by means of an
ordinance issue rules regulating the transfer of the required
information from suppliers of processing services, holders of
plant variety rightsand farmers.

(5) The plant variety right shall not extend to propagating
material, harvested materia including entire plants, parts of
plants or products obtained directly therefrom, of a protected
variety which was sold or marketed by, or with the consent of,
the holder of the plant variety right, or to the propagating
material derived therefrom, unless

1. itwasusedfor further production of propagating materia
or

2. itwasexported into acountry which does not offer equal
protection of the variety concerned and it was used for

propagation, except where the variety concerned was
intended for final consumption purposes.

DURATIONAND TERMINATION OF
PLANT VARIETY RIGHTS
Section 5
(1) The term of protection shall be 30 years for trees and
vines aswell asfor hop and potatoes, for all other species 25
years from the date of grant of the plant variety right.
(2) Plant variety rights shall lapse
1. with effect from the day following the holder’'s
declaration of surrendering of the plant variety right to
the Variety Protection Office;

2. upon expiry of theterm of protection;

3. upontheentry into force of thewithdrawal;

4.  upontheentry into force of the revocation, where there
was no official transfer of title.

COMPULSORY LICENSES
Section 6
(1) Provided that

1. thisis necessary to ensure sufficient supply of the
domestic plant production with suitable propagating
material;

2. thiscan, from thefinancial point of view, be reasonably
expected from the holder of the plant variety right; and

3. thelicense applicant can provethat hetriedin vainto be
granted a voluntary license under standard business
conditionsfor an appropriate period;

the Revocation Division of the Patent Office shall, upon
request, permit that propagating material of aprotected variety
be produced, marketed, or regularly used in the production of
another variety also without the consent of the holder of the
plant protection right. The permission shall be granted only
where the applicant substantiates that the objectives of the
compulsory license can be reached.

(2) The holder of the plant variety right may request the
Revocation Division of the Patent Office that the compul sory
license be restricted or withdrawn to the degree in which the
conditions underlying its grant ceased to exist.

(3) Theholder of the plant variety right shall be obliged to
make available to the person enjoying the right under the
compulsory license at least such quantity of propagating
material as is necessary for maintenance breeding
corresponding to the scope of the compulsory license.

(4) Theholder of the plant variety shall be entitled to claim
equitable remuneration from the person enjoying the right
under the compulsory license. This remuneration, as well as
any necessary security, shall be determined by the Revocation
Division of the Patent Office upon request.

(5) Theholder of the plant variety right shall be entitled to
authorise other personsto usethe protected variety.

PART I
GRANT OF PLANT VARIETY RIGHTS
Application for Plant VVariety Rights
Section 7
(1) The breeder shall be entitled to file an application for a
plant variety right in respect of a variety at the Variety

Protection Officewhen

1.  thebreeder hasaseat, orisdomiciled, inan EEA country,
aMember State, or aMember of the Union, or
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2. in astate where the breeder has a seat, or is domiciled,
Austrian nationals can obtain a plant variety right or an
equa proprietary right for varieties of the same kind.

(2) Personswho are not domiciled, or do not have aseat, in
an EEA country or in aMember State can, before the Variety
Protection Office and with the Federal Minister for Agriculture,
Forestry, Environment and Water Management, assert rights
under this Federal Law only through an authorised
representative who is domiciled, or has a seat in the federa
territory and, before the Revocation Division of the Patent
Office and the Supreme Patent and Trademark Chamber
(Oberster Patent- und Markensenat), only through alawyer or
apatent attorney.

(3) Applicationsfiled for the grant of a plant variety right
shall contain at least:

1. name, nationality and address of the applicant and his
representative;

2. the speciesaswell as, where applicable,
(8 thetypeof use;
(b) thepropagation system; and

(¢) the information that the variety is, in every
propagating cycle, produced using particular
hereditary components;

3. the description of the characteristics essential for the
distinctness of thevariety;

4.  the proposed denomination of the variety or the final
variety denomination;

5. name and address of any other breeder;

6. information in respect of any earlier application for a
plant variety right already filed for thisvariety in another
EEA country, Member State, or Member of the Union,
and which decision was made in such a case;

7.  inthecaseof genetically modified plantsall relevant data
and documents concerning the existence of the
genetically modified organism and the authorisation
aready granted under Council Directive 90/220/EEC of
23 April 1990 on the deliberate release into the
environment of genetically modified organisms
(OJNoL 117, of 8 May 1990, p. 15) and, if thisvariety
isintended for anovel food or for anovel food ingredient,
on the authorisation already granted under Regulation
(EC) No 258/97 of the European Parliament and of the
Council of 27 January 1997 concerning novel foods and
novel food ingredients (OJNo L 43 of 14 February 1997,
p.1); and

8. asufficient quantity of propagating material for the
Variety Protection Office, which shall either be attached
to the application or communicated to the Variety
Protection Office upon request.

(4 To discoveries and breeds by employed persons,

sections 6 through 19 of the 1970 Patent Act, Federal Law
Gazette No 259 (“ Patentgesetz”), shall applymutatismutandis.

RIGHTSOF PRIORITY
Section 8

(1) If applications for a proprietary right in respect of a
variety or a variety denomination are filed at the Variety
Protection Office by several persons independently of each
other, the earlier application shall have priority over the later
one, the decisive factor being the date of receipt of the
application by the Variety Protection Office. If several
applications for the grant of a plant variety right are received
by the Variety Protection Office on the same day, these
applications shall have the same priority. Where notices of
variety denominationsfor varieties of related species havethe
same priority and no agreement is reached, the Variety
Protection Office shall decide by drawing lots for which
applicant the variety denomination given notice of should be
registered.

(2) Inderogationthereof, the Variety Protection Office shall
grant the applicant who already filed an application for aplant
variety right in another EEA state, Member State or Member
of the Union the priority corresponding to the date of thisearlier
application. The right of priority shall, however, be acquired
onlyif

1. itisexpressy claimed in the application to the Variety
Protection Office;

2. a thetime of claiming the right not more than one year
has passed since the earlier application; and

3. athelatest threemonthsfollowing theclaimtheapplicant
furnishes proof of the earlier application by submission
of copies of the application documents; the copies shall
be certified true by the authority responsible for such
applicationsin the respective foreign country.

PUBLICATION OF APPLICATIONS
Section 9

(1) TheVariety Protection Office shall publish applications

for variety rightswhich appear to be acceptablein the Variety

and Seed Journal (“ Sorten- und Saatgutblatt”) on the basis of
theinformation supplied by the applicant. The publication shall
contain at least:

1. thespecies;

2. the proposed variety denomination or the registered
variety denomination;

3. thedateof application;
4.  any priority rights claimed;

5. name, nationality and address of the applicant;
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6. thereference number of the application.

(2) The Variety Protection Office shall permit everybody
who so requests to inspect the documents relating to
applicationsfor grant of aplant variety right and thetest results
and shall allow the growing trids of varieties, conducted for
purposes of examination, to be viewed. Thefollowing shall be
withheld from inspection:

1. inthecaseof varietiesthe plants of which are produced
by crossing of specific hereditary components the data
of the hereditary componentsaswell as

2. businessand trade secrets.

OBJECTIONSTOTHEGRANT OFA
PLANT VARIETY RIGHT

Section 10

(1)  Any personmay lodgewiththe Variety Protection Office
a reasoned written objection to the grant of a plant variety
right based on the contention that

1. the variety does not comply with the conditions of
protection; or

2. thevariety denomination isnot permissible; or

3. theapplicant isnot entitled to file an application for the
grant of aplant variety right.

(2) Objections may belodged until the following deadlines:

1. until the closure of proceedings, in the case of
paragraph (1) item 1 hereof;

2. within three months of the publication of the variety
denominationinthe Variety and Seed Journal, inthe case
of objections under paragraph (1) item 2 hereof; and

3. withinthree months of the publication of the application
inthe Variety and Seed Journal, in the case of objections
under paragraph (1) item 3 hereof.

(3) The objector shall, upon written request, be informed
about the result of the examination by the Variety Protection
Office. If an objection under paragraph (1) item 3 leadsto the
final and binding refusal or rejection or withdrawal of the
application for grant of the plant variety right, the Variety
Protection Office shall inform the objector thereof without
delay. If the objector files an application for grant of a plant
variety right in respect of the same variety within one month
of service of the written notification, and if he proves that he
isdligibleto receive protection, he can request that the date of
the earlier application be deemed the date of his application.

EXAMINATION OFVARIETIES
Section 11

(1) The Variety Protection Office shall, based on its own

growing trials or other appropriate investigations, verify that
the variety complies with the conditions of protection
(examination for registration). The examination shall be
conducted for solong aperiod asisadequateto allow areliable
evaluation.

(2) The Variety Protection Office may, in the place of its
own examinations, base its evaluation on the findings of other
examination offices of EEA countries, Member States or
Members of the Union, provided these examination offices
can be considered qualified for an examination for registration
with a view to their respective technical equipment,
investigation methods and local conditions of cultivation, and
that thesefindings are avail ableto the V ariety Protection Office.

(3) Theapplicant shall
1. inrespect of the Variety Protection Office

(8 providefree of charge the propagating material of
the variety and of hereditary components used in
the production of the variety, required for the
examination;

(b) provide every information on the maintenance of
the variety and permit the verification of such
information;

(c) permitinspectionsof the enterprise;
2. permittheVariety Protection Office

(8 to take the necessary amount of samples of the
variety free of charge; and

(b) toinspect the records concerning the maintenance
of thevariety.

If, despite written request and granting of an appropriate
extension period, the applicant does not fulfil these abligations,
the application shall berefused intheform of an administrative
ruling by the Variety Protection Office.

(4) If theapplicant caninvokearight of priority, the Variety
Protection Officeshall, on hisrequest, suspend the examination
for amaximum of five years following application in another
EEA country, Member State or Member of the Union.
Withdrawal or rejection of an application shall have the
consequence that, after an appropriate period of time, the
Variety Protection Office shall immediately start the
examination.

(5) After the grant of the plant variety right the Variety
Protection Office shall examine if the continuing existence of
the protected variety is ensured, if there are grounds for
suspicion that the holder of the plant variety right does not
take sufficient measures to ensure such continuing existence
of the variety. For purposes of examination the Variety
Protection Office shall be entitled in respect of the plant variety
right

1. toinspecttheenterprise;

2. to take samples of the variety, free of charge, at the
quantity required; and
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3.  toinspect the records relating to the maintenance of the
variety.

(6) The Variety Protection Office shall be entitled to
communicate the results of its own examinations as well as
those of examinations carried out by the other domestic
examination offices to examination offices of EEA countries,
Member States or Members of the Union that are responsible
for thegrant of plant variety rights or equal proprietary rights.

GRANT OFA PLANT VARIETY RIGHT
Section 12

(1) Theplant variety for which the application for the plant
variety right was filed shall be entered into the Plant Variety
Register when

1. dl requirements for the grant of the plant variety right
have been satisfied and

2. apermissible variety denomination has been submitted.

(2) The holder of the plant variety right shall receive a
document evidencing the entry of the plant variety into the
Plant Variety Register. If the plant variety will not be registered,
the Variety Protection Office shall issue a negative ruling.

(3) During the period between the publication of the
application in the Variety and Seed Journa and the grant of
the plant variety right the person who filed the application for
the grant of a plant variety right shall be entitled to an
appropriate remuneration from everyone who performs acts
requiring the authorisation of the holder of the plant variety
right pursuant to section 4. Thisclaim can however be asserted
only from the time when the plant variety right is granted and
shall be subject to a limitation period of one year of the
publication of the grant of the plant variety right.

TRANSFEROFA PLANT VARIETY RIGHT
Section 13

(1) Transfer of aplant variety right by assignment shall take
effect on thewritten application of one of the partiesinvolved,
from the time of its entry in the Plant Variety Register. The
document on which the entry is to be based shall be attached
totheapplication for entry.

(2) The ranking shall be determined by the order of the
applicationsfor entry received by the Variety Protection Office,
provided that the application is registered. Applications
received at the same time shall have equal rank.

CANCELLATION OF PLANT VARIETY RIGHTS
Section 14
(1) The Variety Protection Office shall cancel the plant

variety right if it is established that the variety is not, or no
longer, uniform or stable.

(2) The Variety Protection Office shall cancel the plant
variety right if the holder of the plant variety right, despite
written request and granting of an appropriate extension period,

1. doesnot provide the Variety Protection Office with the
necessary information or does not submit the documents
or the propagating material required to verify the
maintenance of the variety;

2.  failsto pay the due annual fees; or,

3. incaseswherethevariety denomination is cancelled after
the grant of the plant variety right, does not submit
another suitable variety denomination.

REVOCATION AND OFFICIAL TRANSFER
OFPLANT VARIETY RIGHTS

Section 15

(1) A plant variety right shall, on application, be cancelled
by the Revocation Division of the Patent Officeif

1. itisestablished that the variety was not, or no longer,
distinct or new, or

2. proof is furnished that the holder of the plant variety
right was not eligible to receive protection.

(2) The final and binding revocation shall take effect
retrospectively from the date of the grant of the plant variety
right.

(3) Simultaneously with his application for revocation of
the plant variety right pursuant to paragraph (1) item 2 the
applicant can file an application with the Revocation Division
of the Patent Officefor the official transfer of the plant variety
right to himself.

(4) Revocation and official transfer of the plant variety right
pursuant to paragraph (3) can be claimed only by personswho
have aclaim to the grant of the plant variety right and shall be
subject to alimitation period of three yearsfollowing thetime
of the entry of the plant variety right in the Plant Variety
Register vis-avis the bona fide holder. The official transfer
shall take effect from the time of itsentry inthe Plant Variety
Register.

(5) Mutual claims for compensation and return under
revocation and official transfer shal be evaluated under civil
law and enforced in civil action.

OBLIGATIONSOF THEHOLDER OF THE
PLANT VARIETY RIGHT
Section 16
(1) Theholder of the plant variety right shall be obliged to

take sufficient measures to ensure the continuing existence of
thevariety.
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(2) The holder of the plant variety right shall be obliged,
vis-avisthe Variety Protection Office,

1. to permit to verify that the continuing existence of the
variety has been ensured;

2. tomakeavailablefree of charge the propagating material
required for the examination of the protected variety as
well as propagating material of hereditary components
used in the production of the variety;

3. toprovideall the necessary information;
4. torender al the necessary assistance free of charge;

5. tosubmit al the necessary books of account and records
and permit their inspection;

6. tomakeknownall the placesand meansof transportation
serving the production or marketing of the protected
variety and permit accessto them.

PART 11
VARIETY DENOMINATION
Proposed and Final Variety Denominations
Section 17

(1) Fortheterm of protection, and even after its expiration,
propagating material of a protected variety may be marketed
only under the variety denomination registered by the Variety
Protection Office. Inthe procedurefor grant of the plant variety
right a proposed variety denomination may be used.

(2) Proposed or final variety denominations shall be
permissible where they comply with the provisions set out in
Regulation (EC) No 2100/1994 and Commission Regulation
(EC) No 930/2000 of 4 May 2000 establishing implementing
rules as to the suitability of the denominations of varieties of
agricultural plants and vegetable species (OJNo L 108 of
5 May 2000, p. 3) and there is no reason for exclusion.

(3) Denominations shall be excluded from registration
wherethey

1. aresimilar to adenomination which, within the domestic
territory, theterritory of an EEA country, aMember State,
or aMember of the Union, is, or was, used for avariety
belonging to the same, or a related, species as the
registered variety, unless the older variety is no longer
protected or used and its denomination has acquired no
special significance;

2. areliable to give offence;

3. areliabletomidead, in particular concerning theidentity,
the origin, the characteristics, or the value of the variety;

4. consist exclusively of information about the nature of
the variety or of plant designations;

5. containtheterms*“variety” or “hybrid”.

(4) Whentheexamination of thevariety hasbeen completed
the Variety Protection Office shdl, in the case of avariety for

which only a proposed name has been supplied, require the
applicant to submit a final variety denomination within a
specified period. If the applicant does not comply with this

request, the application for the variety protection right shall

be refused by decree.

(5) If a proposed or final variety denomination is not
permissible, the Variety Protection Office shall require the
applicant to submit a permissible, proposed or final,
denomination within an appropriate period. If the period
expireswithout the applicant having complied with therequest,
the application for the variety protection right shall berefused
by decree.

(6) If thevariety hasalready been registered or protectedin
another EEA country, Member State or Member of the Union,
only the variety denomination used theremay beregistered by
theVariety Protection Office, provideditisnot contrary to the
provisions of paragraphs (2) and (3).

(7)  Oncethe variety has been entered in the Plant Variety
Register, the holder of the plant variety right may not assert, in
respect of the variety concerned, any rights he may havein a
mark that is similar to the variety denomination.

(8) The variety denomination shall be cancelled by the
Variety Protection Office ex officio where

1. itisestablished that

(& the variety denomination is not, or no longer, in
accordance with paragraph (2);

(b) thereisanimpediment tothevariety denomination
pursuant to paragraph (3);

(c) the variety denomination is not, or no longer, in
accordance with paragraph (6);

2. theholder of the plant variety right, providing sufficient
proof of hislegitimate interest, appliesfor the cancellation; or

3. an application for cancellation was approved in a final
and binding way.

The Variety Protection Office shall in these cases request the
holder of the plant variety right to submit a new variety
denomination for registration; in such cases, paragraph (6) shall
not apply.

(9) The Variety Protection Office shall inform the Patent
Office in writing of the registered variety denomination and
the speciesto which the protected variety belongs.
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Application for Cancellation of Variety Denominations
Section 18

(1) An application for the cancellation of a variety
denomination can be filed with the Revocation Division of
the Patent Office

1. bytheholder of anidentical trademark for identical goods
or services registered prior to the registration of the
variety denomination and still rightfully existing;

2. by the holder of an identical or similar trademark for
identical or similar goods or services registered prior to
the registration of the variety denomination and still
rightfully existing, provided thisconstitutesarisk that it
might cause confusion with the public, which includes
the risk that the variety denomination might be
intellectually associated with the trademark;

3. by the holder of an identical or similar trademark for
goods or services not similar registered prior to the
registration of the variety denomination and still rightfully
existing trademark which is known within the domestic
territory, provided that the use of the variety
denomination would unjustifiably and in an unfair way
exploit or impair the distinctness or the reputation of the
known trademark;

4. by the person furnishing proof that the non-registered
mark held by him for the same, or for similar, goods or
services was, among groups of market participants
involved, considered a characteristic of the goods or
servicesprovided by hisenterprisealready at thetime of
theregistration of thecontested identical or similar variety
denomination; or

5. by an entrepreneur if his name, his trade name, or the
particular designation of hisundertaking, or adesignation
similar to one of these designations, has been registered
as avariety denomination, or as an element thereof, and
if the use of the variety denomination would beliableto
cause the risk of confusions with one of the above-
mentioned names or designations of the applicant.

(2) Applicationsunder paragraph (1) shall bergjectedif the
applicant wasinformed about the use of the registered variety
name and tolerated it for a period of five successive years.
This shall apply only where the holder of the plant variety
right did not act in bad faith in the procedure for the entry of
the variety denomination into the Plant Variety Register.

(3) Aftertheexpiry of theplant variety right thecancellation
procedure shall be conducted by the Revocation Division of
the Patent Office ex parte.

(4) Thefive-year-period referred to in paragraph (2) shall,
with respect to the claimsthat are, at thetime of the entry into
force of this Federal Law, valid against the holder of avariety
denomination registered at that time, begin to run as of the
entry into force of this Federal Law. Applications for
cancellation pursuant to paragraph (1) item 4 shall be rejected
if, a the time of the entry into force of this Federa Law, the
period provided for in section 16 paragraph (2) of the Variety

Protection Act, Federal Law Gazette No 108/1993, hasalready
expired.

PART IV
AUTHORITIES
Jurisdiction and Rules of Procedure
Section 19

(1) The Variety Protection Office shall be the Austrian
Federal Officeand Research Centreof Agriculture (Bundesamt
und Forschungszentrum fr Landwirtschaft).

(2) The Federal Minister for Agriculture, Forestry,
Environment and Water Management shall decide about
appeals from decisions of the Variety Protection Office.

(3) The Federal Minister for Agriculture, Forestry,
Environment and Water Management shall, vis-a-vis the
Variety Protection Office, be the supreme authority having
subject-matter jurisdiction for the purposes of the General Law
on Administrative Procedures (AVG).

(4 Unless otherwise provided in this Federal Law, the
authoritiesshall apply theAVG.

(5) Anyother legidationreferredtoin thisFederal Law shall
apply as amended from time to time.

JURISDICTION OF THEPATENT OFFICE
Section 20

(1) The Revocation Division of the Patent Office shall
decide in procedures concerning

1. thegranting of compulsory licenses pursuant to section 6;

2. therevocation and official transfer of variety protection
rights pursuant to section 15;

3. the cancellation of variety denominations pursuant to
section 18.

(2) Appeasfrom decisions of the Revocation Division of
the Patent Office shall be subject to the decision of the Supreme
Patent and Trademark Chamber. Procedures before the
Revocation Division of the Patent Office and the Supreme
Patent and Trademark Chamber aswell as matters concerning
fees, shall be governed by the 1970 Patent Act.

(3) Ontheproposal of the Federa Minister for Agriculture,
Forestry, Environment and Water Management, in agreement
with the Federal Minister for Transport, Innovation and
Technology, the President of the Federal Republic of Austria
shall, in addition, appoint that number of non-permanent,
technically qualified members of the Patent Office as well as
that number of technically and legally qualified members of
the Supreme Patent and Trademark Chamber which is
necessary to attend to the tasks under the present Federal Law.
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Such appointmentsshall be made exclusively to personshaving
subject-matter competence in matters related to plant variety
rights.

(4) The composition of the committees of the Revocation
Division and the Supreme Patent and Trademark Chamber in
proceduresunder paragraph (1) items 1 and 2 shall begoverned
by the 1970 Patent Act subject to the provision that each
committee of the Revocation Division of the Patent Office has
one technically qualified member and each committee of the
Supreme Patent and Trademark Chamber has one legally and
one technically qualified member who were appointed on the
proposal of the Federal Minister for Agriculture, Forestry,
Environment and Water Management in agreement with the
Federal Minister for Transport, Innovation and Technology.
The composition of committees in procedures under
paragraph (1) item 3 shall be governed by the 1970 Trademark
Act (“Markenschutzgesetz”).

VARIETY AND SEED JOURNAL
(“SORTEN-UND SAATGUTBLATT")
Section 21
(1) The Variety Protection Office shal issue a Variety and
Seed Journal (“Sorten- und Saatgutblatt”) to be published at

least quarterly.

(2) Thefollowing shall bepublished inthe Variety and Seed
Journal:

1. theapplication for the grant of aplant variety right;

2. thewithdrawal, rejection and refusal of any application
that has been published;

3. the grant, termination, cancellation, and revocation of
any plant variety right;

4.  any change with respect to the applicant for, or holder
of, the plant variety right;

5. the submission of a proposed or final variety
denomination;

6. any changes in, or cancellations of, variety
denominations;

7.  the information under section 6 of the 1997 Seed Act
(“ Saatgutgesetz”), Federal Law Gazette | No 72; and;

8. information and documents relating to
(a) ordinancesissued onthebasisof thisFederal Law;

(b) international developmentswithin the framework
of UPOV;

(c) relevant Community legidation;

(d) decisionsof courtsand administrative authorities;

(e) other matters of genera interest concerning the
protection of plant varieties and seeds.

PLANT VARIETY REGISTER
(“SORTENSCHUTZREGISTER")
Section 22

(1) TheVariety Protection Office shall keep apublic register
of plant variety rights.

(2) Thefollowing data shall be entered in the Plant Variety
Register stating the date of entry:

1. theregistration number;

2. the date of application and, if applicable, the date
establishing priority;

3. thespeciesaswell as, if applicable,
(& thetypeof use;
(b) thepropagation system; and
(c) thereferencethat thevariety isproduced in every
propagating cycle by using specific hereditary

components;

(d) in the case of a genetically modified variety, the
reference to the genetic modification;

4.  thevariety denomination;

5. nameand address of the holder of the plant variety right
and his agent;

6. theday when the plant variety right beginsto run;
7. theemployer's exploitation right;

8. thenamesand addressesof holdersof voluntary licenses
and compulsory licenses;

9. the reference to proceedings pending before the
Revocation Division of the Patent Office and before the
Supreme Patent and Trademark Chamber;

10. date and reason of the termination of the plant variety
right;

11. therevocation aswell as
12. thelega and officia transfers.

(3) During the hours of office the Plant Variety Register at
the Variety Protection Office shall be open to publicinspection
and everybody may make copies on the spot or, subject to the
available equipment, have extracts made at his cost. The
following data shall be withheld from inspection:
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1 in the case of varietiesthe plants of which are produced
by the crossing of specific hereditary components, the dataon
the hereditary componentsaswell as

2. business and trade secrets.

(4) Dataprocessing asdefined by the 2000 Data Protection
Act (“Datenschutzgesetz”) for purposes of the automatic
keeping of the Plant Variety Register shall be permitted.

PART V
OTHERPROVISIONS
Fees
Section 23

(1) Fortheactsof theVariety Protection Office pursuant to
this Federal Act, fees shall be charged.

(2) The Federal Minister for Agriculture, Forestry,
Environment and Water Management shall in agreement with
the Federal Minister for Finances, in accordance with the
average costs accruing, determine the fees, their maturity and
the way of their collection in atariff.

CIVIL LAW CLAIMS
Section 24

(1) Whosoever isinfringed in a plant variety right due to
himunder thisFederal Law or under Regulation (EC) No 2100/
1994 shall be entitled to injunction, removal, publication of
thejudgement, reasonabl e compensation, damages, restitution
of gains, and rendering of accounts. Also any person who has
reason to suspect such infringement may take action for
injunction. Sections 147 through 154 of the 1970 Patent Act
shall apply mutatismutandis.

(2) For lega actions and temporary injunctions under this
Federal Law or under Regulation (EC) No 2100/1994,
jurisdiction shall liewith the Handel sgericht Wien (Commercial
Court of Vienna). Section 7 paragraph (2) first sentence (7a)
and section 8 paragraph (2) Code of Jurisdiction, shall apply.
Thisshall apply also to temporary injunctions.

PENAL INFRINGEMENTS OF
PLANT VARIETY RIGHTS

Section 25

(1) Whosoever performsactsunder section 4 hereof or under
Article 13 of Regulation (EC) No 2100/1994 without the
consent of the holder of the plant variety right, and thus
infringesaplant variety right, shall be fined by the court up to
360 daily rates.

(2) Infringements shall be sued only upon the request of
theinjured party.

(3) To the pena procedure, sections 148, 149 and 160 of
the 1970 Patent Act shall apply mutatismutandis.

(4) Jurisdiction in pena matters under this Federal Law or
under Regulation (EC) No 2100/1994 shall lie with the
Provincial Courts competent to hear penal matters.

FINES
Section 26

(1) Wheretheact doesnot constitute apunishableact within
the jurisdiction of the courts, or where severer penalties are
provided for it under other provisions, any person who

1. markets propagating material of avariety without using
the variety denomination provided for in section 17
paragraph (1) hereof or in Article 63 paragraph (1) of
Regulation (EC) No 2100/1994;

2. usesavariety denomination entered in the Plant Variety
Register, or asimilar denomination, for adifferent variety
of the same, or arelated, species,

3. in marketing, makes a pretence of a non-existing plant
protection right;

shdl have committed an administrative offence and shall be
fined up to € 7,270, in case of repetition of the offenceupto €
36,440, by the district administrative authority.

TRANSITIONAL PROVISIONS
Section 27

(1) For those of the varieties which, pursuant to the Plant
Breeding Act (“Pflanzenschutzgesetz”), Federal Law Gazette
No. 34/1948, were entered in the breeding record for crops as
specially selected plants, and which were taken over into the
Plant Variety Register pursuant to section 36 of the Plant
Variety Act, Federal Law Gazette No 108/1993, variety
protection rights shall end on 1 March 2003, at the earliest.
These varieties shall be transferred into the Plant Variety
Regidter.

(2) Thoseof the varietiesfor which aplant protection right
was granted in accordance with the provisions of the Plant
Variety Act, Federal Law Gazette No 108/1993, shall be
transferred into the Plant Variety Register.

(3) For those of the varieties which were transferred into
the Plant Variety Register in accordance with paragraphs (1)
and (2), the period for which aright of protection was granted
shall be appropriated to the term of protection under section 5
and the assessment of the fees.

(4) Insection 26, theamountsof € 7,270 and € 36,440 shall,
until 31 December 2001, be replaced by the amounts of
ATS 100,000, respectively ATS 500,000.
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ENTRY INTO FORCE
Section 28

(1) ThisFederal Law shall enter into force on 1 September
2001.

(2) Ordinances under this Federal Law may be issued
already from the day following its promulgation. Such
ordinances may take effect on 1 September 2001, at the earliest.

(3) Upontheentry intoforceof thisFederal Law, the Federa
Law on the Protection of Plant Varieties (Variety Protection
Act), Federal Law Gazette No 108/1993, and Article 11 of the
Euro Conversion Law Agriculture, Forestry, Environment and
Water Management — EUG-LFUW", Federal Law
Gazette | No 108/2001, shall become invalid.

EXECUTION
Section 29
The execution of this Federal Law shall lie
1. with respect to section 20 paragraph (1) items 1 and 2,
with the Federal Minister for Transport, Innovation and
Technology in agreement with the Federal Minister for

Agriculture, Forestry, Environment and Water
Management;

* German title: Euro-Umstellungsgesetz Land- und
Forstwirtschaft, Umwelt und Wasserwirtschaft

with respect to section 20 paragraph (1) item 3, withthe
Federal Minister for Transport, Innovation and
Technology;

with respect to section 20 paragraphs (3) and (4), the
Federal Minister for Agriculture, Forestry, Environment
and Water Management in agreement with the Federal
Minister for Transport, Innovation and Technology;

with respect to section 23, the Federal Minister for
Agriculture, Forestry, Environment and Water
Management in agreement with the Federal Minister for
Finance Affairs;

with respect to sections 24 and 25, the Federal Minister
of Justice; and

with respect to all other provisions, the Federal Minister
for Agriculture, Forestry, Environment and Water
Management.
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