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Government procurement is big business in Canada. It has
been estimated that all levels of government in Canada
purchase approximately C$100 billion (all figures in this
article are expressed in Canadian dollars) per year of goods,
services and construction.
Of that, the Canadian federal government spends approximately C$14 billion for goods and services for 85 departments, Crown corporations and agencies. The balance
is spent by the 10 provincial governments, three territorial
governments, and what is known as the MASH sector (municipalities, academic institutions, schools, and hospitals).
The Canadian government advertises all of its procurement opportunities on a Web site called MERX (www.
MERX.com). In addition to Canadian government procurement opportunities, provincial and municipal governments may also post their procurement opportunities on
MERX.
Each provincial, municipal, and institutional purchaser
has unique procurement policies or bylaws that are, by
necessity, beyond the scope of this article. Accordingly, the
focus of this article is restricted to Canadian government
procurement.

Trade Treaties and Government Procurement
Canada is a signatory to international and domestic agreements that promote trade opportunities with the Canadian
government for both foreign and domestic suppliers.
Pursuant to the North American Free Trade Agreement
(NAFTA) and the World Trade Organization’s Agreement
on Government Procurement (AGP) foreign suppliers
from other member nations have the right to bid on a
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broad range of Canadian government procurements1 covered by the trade agreements and are entitled to the benefit
of the obligations imposed by the agreements on the member nations in carrying out their procurement activities.
The Agreement on Internal Trade (AIT)2 is a domestic
Canadian trade agreement. Its purpose is to provide equal
trade opportunities to domestic suppliers regardless of their
province or territory of origin. It does not apply to foreign
suppliers, although foreign suppliers with offices in Canada,
Canadian subsidiaries, or their Canadian distributors can
take advantage of the AIT.
The primary procurement obligations common to all
the trade agreements include: nondiscrimination based on
country and/or province of origin; an open, transparent
tendering process; a competitive procurement; and a fair
procurement process.
Although most federal government procurements are
covered by one or more of the trade agreements, there are
some minimum monetary thresholds and subject matter
exclusions to be considered. The monetary thresholds are
different for each of the trade agreements, may fluctuate
year to year, and vary depending on the type of contract
and in some cases the identity of the procuring entity.
The notable subject matter exclusions include procurements necessary to protect intellectual property; human, animal, or plant life or health; and public safety. In some contexts exclusions also exist for procurements set aside for
aboriginal suppliers, urgently needed goods and services, and
for procurements necessary for national security or national
defense purposes. However, in order to rely on this exemption, the Canadian government must specifically invoke it.
In such cases, the Canadian government may give preference to Canadian suppliers or impose Canadian content requirements upon Canadian suppliers. Interested foreign suppliers often team with a Canadian company that will act as
the prime contractor for the proposed procurement.

Canadian Government Procurement System
Existing alongside the trade agreements is a framework of
Canadian statutes, regulations, and policies that implement
Canada’s international and domestic trade obligations.
While the Canadian government’s procurement statutes
provide the foundation of its procurement system, the
main operative provisions are found in the Canadian
government’s written procurement practices, policies, and
procedures. These make the Canadian system different
than the U.S. government statute and Federal Acquisition
Regulation-based procurement system.
The contracting policy of the Canadian federal govern-

ment, which is set out in the Treasury Board Manual, is at
the core of that system. It provides:
Contracting Policy
1. Policy Objective
The objective of government procurement contracting is to acquire goods and services and carry
out construction in a manner that enhances access, competition and fairness and results in best
value or if appropriate, the optimal balance of
overall benefits to the Crown and the Canadian
people.
2. Policy Statement
Government contracting shall be conducted in a
manner that will:
(a) stand the test of public scrutiny in matters of
prudence and probity, facilitate access,
encourage competition and reflect fairness
in the spending of public funds;
(b) ensure the pre-eminence of operational
requirements;
(c) support long-term industrial and regional
development and other appropriate national
objectives, including aboriginal economic
development;
(d) comply with the government’s obligations
under the North American Free Trade
Agreement, the World Trade Organization—
“Agreement on Government Procurement
and the Agreement on Internal Trade.”3
The procurement arm of the Canadian government is
the Department of Public Works and Government Services Canada (PWGSC). PWGSC conducts most of the
procurements on behalf of federal government departments and agencies, including the Department of National
Defence, with a small number, primarily low dollar value
contracts, being handled directly by individual purchasing
departments. It also acts as the federal government’s construction services purchaser and property manager.
PWGSC’s purchasing policies, which are set out in the
supply manual, apply to procurements undertaken by
PWGSC. The “governing postulate” states: “Integrity:
PWGSC’s supply activities will be open, fair and honest.”
In addition to the supply manual, PWGSC procurement
activities are governed by three major statutes:
(1) Financial Administration Act4 and regulations;
(2) Department of Public Works and Government
Services Act;5
(3) Defence Production Act6 (for military contracts).
The Government Contracts Regulations7 (GCR) enacted pursuant to the Financial Administration Act also
apply to Canadian government procurements and require
the competitive soliciting of bids before any contract is entered into. However, consistent with the trade agreements,
contracts may be entered into without soliciting bids under

the following limited exceptions:
(a) the need is one of pressing emergency in which
delay would be injurious to the public interest;
(b) the estimated expenditure does not exceed certain
smaller financial limits (depending on the nature of
the acquisition), although contracting authorities
are expected to solicit bids whenever it is cost-effective to do so;
(c) the nature of the work is such that it would not be
in the public interest to solicit bids, for example,
where there are security considerations or to alleviate socioeconomic disparity; and
(d) only one person or supplier appears capable of performing the contract, such as where there are
patent or copyright requirements or technical capability factors and technological expertise.
When the government decides, based on one or more of
the above exceptions, to sole source a contract that would
otherwise require a competitive process, it posts an advance contract award notice (ACAN) on MERX.8 This
gives suppliers an opportunity to submit a statement of capabilities meeting the requirements of the ACAN if they
believe they are capable of supplying the goods or services
described and to request a competitive procurement be
held instead. The subsequent decision by the government
to continue to proceed with the ACAN or to open the
procurement to competition is subject to challenge by either the supplier selected in the ACAN or an interested
competitor upon filing a complaint with the Canadian International Trade Tribunal (CITT), as discussed in detail
later in this article.
Competitive procurements take various forms including
invitations to tender (ITT), requests for quotation (RFQ),
requests for proposal (RFP), requests for standing offer
(RFSO), and requests for supply arrangement (RFSA),
which are posted daily and made available to suppliers on
MERX.
Until recently, the Canadian government used ITTs
and RFPs as the primary mode of procuring larger value
contracts. However, as of 1 April, 2005, the Canadian government introduced significant changes by requiring the
use of RFSOs for certain commodities and services in order
to “deliver services smarter, faster and at a reduced cost.” 9
The Canadian government gives the following definition for a standing offer:
A standing offer is not a contract. A standing offer is an offer
from a potential supplier to provide goods and/or services at prearranged prices, under set terms and conditions, when and if
required. No contract exists until the Government issues an
order or call-up against the standing offer, and there is no actual
obligation by the government to purchase until that time.10

Different types of RFSOs are commonly used. Some require national supply commitments while others may
cover smaller geographic regions. In many cases more than
one supplier will be selected for an award.
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There are certain types of goods and services where
PWGSC has mandated the use of RFSOs including, for example, procurements for vehicles, clothing, office supplies,
fuel, furniture, and telecommunications equipment and
services. If the commodity being purchased falls within
that commodity description, the government department
wishing to purchase the commodity must do so pursuant to
a standing offer. If there is no requirement for a standing
offer, the federal government may purchase the goods and
services in the usual manner. If a supplier does not have a
PWGSC standing offer and an existing standing offer is in
effect for a good or service, the supplier can wait until the
standing offer expires and then submit its own standing
offer in response to a new RFSO, attempt to sell to the government by subcontracting with an existing standing offer
supplier, or seek an exemption.
An RFSA is another similar nonbinding procuring
arrangement, but is used much less frequently than an
RFSO. It is a form of prequalification to supply goods or
services based on predetermined terms and conditions.
However, a subsequent procurement process (either competitive or sole source) will determine the scope of work or
product required. Multiple suppliers may also be prequalified in an RFSA.
PWGSC also has a standard acquisition clauses and
conditions (SACC) manual that contains various standard
clauses PWGSC uses in drafting procurement contracts
and that may be incorporated by reference into the procuring documents pursuant to sections 21 and 22 of the Department of Public Works and Government Services Act.

Common Law of Tendering
A large body of common law also exists in Canada that
establishes rights and obligations of both bidders and the
Canadian government in the procurement process.
Twenty-five years ago, the Supreme Court of Canada in
Ontario v. Ron Engineering & Construction (Eastern) Ltd.11
instituted a significant change in the law of tendering in
Canada. It held that, when a compliant bidder responded
to a tender call, a notional contract, called “Contract A”
was formed. One of the terms of Contract A was that the
bidder, if selected, was required to honor the terms of its
bid by entering into Contract B, which was the contract to
perform the work in question. In Ron Engineering, the bidder made an error in its bid price that was not evident on
the face of its bid and, when its bid was selected, refused to
enter into Contract B. The court found that the bidder
breached its Contract A obligations and forfeited its bid security required by the tender call.
A plethora of case law has followed that further refined
when Contract A does or does not come into existence, the
implied terms of Contract A, whether there was a breach of
Contract A, and the damages flowing from the breach.
In 1999, in MJB Enterprises Ltd. v. Defence Construction
(1951) Ltd., the Supreme Court of Canada clarified that
not every procurement process gives rise to Contract A.12
The court in that case said that it would look to the inten-
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tion of the parties, i.e., did the parties intend to create a
contractual relationship by the tender call and the submission of the bid, in order to determine whether a Contract
A arose. The court looks at the substance of the documentation, not the form. However, a tender call, by its terms,
can specifically negate the intention to create Contract A.
Where such a specific provision is lacking, the courts then
must discern the intention of the parties.
Whether Contract A is created has important legal
consequences for both parties. If Contract A does arise:
(i) and the government has determined a bidder is
compliant and selects that bid, it can oblige that
bidder to enter into Contract B or forfeit its bid
security;
(ii) and the government has determined a bidder is
noncompliant, it owes no further obligations to
that bidder;
(iii) likewise, noncompliant bidders cannot be called
upon to honor their Contract A obligations; and
(iv) an unsuccessful compliant bidder can sue the government if Contract B was awarded to a noncompliant bidder or if the government breached its
obligations owed to all bidders.
Once it is determined Contract A has come into existence,
the court must determine its terms by looking at the terms
of the procuring document and any implied terms based on
custom or usage, the legal incidents of the type of contract
in question, or the presumed intention of the parties.
In MJB, the court found it was a presumed intention of
the parties that only compliant tenders were eligible for acceptance. Thus, the court found it was an implied term
that the tender document did not permit the government
to accept a noncompliant bid. Whether the terms of Contract A have been breached depends on the terms of the
procuring documents and any terms the court implies.
Where a party has breached its Contract A obligations,
the next step is the determination of the appropriate remedy that, in most cases, is an assessment of damages. In MJB,
the court held that if Contract B would have been awarded
to the bidder, the court must consider whether the loss of
Contract B, although caused by the breach of Contract A,
is too remote.
However, if no Contract A arises, an unsuccessful bidder seeking a common law remedy must instead rely on
other causes of action, such as those based on implied
obligations, which are aimed at preserving and reinforcing
the integrity of the procurement process. Implied obligations recognized by Canadian courts include:
(i) the duty to provide proper disclosure to all bidders;
(ii) the duty to treat all bidders fairly and equally; and
(iii) the duty to conduct a fair competition.
As regards the obligation to disclose relevant information,
the U.S. doctrine of superior knowledge was recently considered by the courts in Ontario. In Amertek v. Canadian Commercial Corporation,13 the trial judge, after a five-month trial,
applied the doctrine of superior knowledge in Canadian law
for the first time and found that the Canadian government

was in possession of “vital information” that it failed to disclose to Amertek. On appeal, the Court of Appeal disagreed
that the information was vital but left open the possibility
that the doctrine of superior knowledge may apply to commercial negotiations involving the federal government.
The courts in Canada have consistently found and applied a duty to treat all bidders fairly and equally, such that
all information disclosed pursuant to questions by one bidder must be shared with all other bidders. Preferential
treatment of one bidder is forbidden.
The duty to conduct a fair competition includes ensuring
that the process is as transparent as possible. This also includes avoiding conflicts of interest and ensuring decisions
are free from bias.

granting an order for specific performance. Section 22(1)
of the Crown Liability and Proceedings Act17 states:
Where in proceedings against the Crown any relief is sought
that might, in proceedings between persons, be granted by way
of injunction or specific performance, a court shall not, as
against the Crown, grant an injunction or make an order for a
specific performance but in lieu thereof may make an order to
declaratory of the rights of the parties.

Thus, a contractor cannot seek an injunction or an
order for specific performance against the government.
Where, for example, the contract specifically requires the
government to provide information or equipment that the
contractor needs to perform the contract and the government defaults, the contractor cannot force compliance by
way of injunction or specific performance. To protect itself,
the contractor should negotiate other terms that compensate it for any such government defaults. Although a contractor can seek declaratory relief, courts have held that
they will not grant interlocutory or interim declaratory relief. Thus, a declaration can only be made at a trial that, by
that time, may be of limited value.

Common Law and Statutory Remedies
In addition to remedies existing under the trade agreements,
which are discussed below, bidders can pursue claims against
the federal government in the Federal Court of Canada14
or the various provincial superior courts depending on the
nature of the complaint and the remedy sought. The jurisdiction of the Federal Court of Canada is determined by
Canadian International Trade Tribunal
the Federal Courts Act. It has exclusive jurisdiction over
Canada’s treaty obligations under NAFTA, the AGP, and
certain disputes and concurrent jurisdiction with provinthe AIT require it to maintain an independent complaint
cial superior courts over other disputes.15 The provincial
superior courts, with the exception of the superior court in
authority to adjudicate trade-related disputes. The CITT,
the Province of Quebec, which is governed by the Civil Code,
established pursuant to the Canadian International Trade
are common law courts of general and inherent jurisdiction (except where the Federal Court has exclusive jurisdiction).
As discussed, the government in its procuring
Complaints filed after the 10-day deadline
activities has certain rights and obligations to disare routinely rejected by the tribunal
qualify noncompliant bids and accept a compliant
one. Where the bidder violates the terms of Conat the filing stage, regardless of merit.
tract A or the terms of Contract B, it may be liable for the government’s damages, which may include the cost of retendering or the government’s
Tribunal Act (CITT Act),18 fulfills this mandate by conreprocurement costs.
ducting inquiries into complaints by potential suppliers
Unsuccessful bidders that believe their bids should have
about the propriety of the federal government’s handling
been accepted have the following legal recourse available
of procurements covered by these trade agreements.19
to them:
Suppliers20 may file protests with the CITT if they believe
(i) to commence an action for damages in one of the
that the government has not complied with its treaty obligaprovincial superior courts;
tions in the conduct of the procurement process. The CITT
(ii) to commence an action for damages in the Federal
does not investigate complaints arising during contract perCourt of Canada;
formance. These disputes may be brought to the provincial
(iii) to commence an application for judicial review in
superior courts or the Federal Court as discussed above.
the Federal Court (certiorari, prohibition, mandamus),
Since a primary procurement goal of the trade agreealthough the case law is mixed as to whether the
ments is to ensure equal opportunity to compete with
court will entertain such an application; 16 or
(iv) to file a complaint with the CITT protesting the
Canadian suppliers on federal government procurements,
award (discussed in detail below).
lack of competition and unfairness in the competitive
Because Canada’s system of government was inherited
process form the basis of most complaints. Common comfrom England, the government of Canada continues to
plaints filed with the CITT include awarding contracts to
enjoy certain privileges and immunities that are vestiges of
noncompliant bidders, failing to identify and employ bid
the same protections possessed by the sovereign in much
evaluation criteria, restricting competition by improperly
earlier times. One such advantage possessed by the governusing sole source contracts, and issuing unduly narrow
ment is the prohibition against awarding an injunction or
technical specifications to exclude suppliers.
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There is a 10-day21 deadline for filing a complaint with the
CITT. Extreme care is required to ensure the deadlines are
met as they are strictly enforced and the consequences are severe. Complaints filed after the 10-day deadline are routinely
rejected by the tribunal at the filing stage, regardless of merit.
Accordingly, suppliers wishing to file a protest must move
quickly upon learning of the basis for the complaint.
The complaint itself is made in writing and must include,
among other criteria, the full factual basis for the complaint
as well as copies of all relevant documents. The tribunal
requires strict compliance with these requirements and will
reject deficient complaints. Although the tribunal will give
suppliers an opportunity to remedy deficiencies in the complaint materials, it will not extend the filing deadline.
As complaints often include confidential business or
proprietary information, special procedures exist to ensure
such information can be considered by the tribunal, government officials involved in the procurement, and legal

At the conclusion of the hearing stage, in deciding
whether the complaint is valid, the tribunal considers all
relevant circumstances, including the seriousness of any
procurement process deficiency by the government, the
degree of resulting prejudice to the bidders and the competitive process, whether the parties acted in good faith,
and the extent of contract performance.26
If the CITT concludes that the supplier’s complaint is
valid, the tribunal delivers written reasons and “recommends” a remedy to the government, which may include
cancelling the contract, reevaluating the bids, conducting
a full or partial retender, awarding the contract to the complainant and/or paying monetary compensation to the
complainant. The CITT also has the authority to award
costs.27 Although the CITT’s recommendation does not
bind the government, the trade agreements and the CITT
Act expressly require the government to implement the
tribunal’s recommendation to the greatest extent possible.
Subsequent Federal Court decisions have also reinforced this obligation.28 Although it is still possible for the government to refuse to implement
the recommendations, it has been done only
The tribunal has no jurisdiction to delay
rarely and for reasons the government deems are
compelling.
the performance of the contract pending its
In spite of its limited powers to “recommend,”
inquiry once the contract has been awarded.
the CITT remains an effective tool for suppliers.
The percentage of successful complaints is high
and results can be achieved quickly and inexpensively relative to court proceedings.
The CITT procedure, however, does have limitations.
counsel22 but not disclosed to other parties or the public.23
This is particularly important as competitors to the contract
Unlike a court action, there is a lack of documentary or
can and often do seek leave of the tribunal to intervene in
oral discovery that may elicit evidence from government
the complaint.
representatives supporting the supplier’s complaint. MoreWithin five days of receiving a supplier complaint, the
over, the relatively short time frame for filing a complaint
CITT will decide whether to conduct an inquiry into the
makes obtaining documents pursuant to a request under
complaint. At that time the tribunal may also order the
the Access to Information Act29 impractical unless made
well in advance. Another limitation is that the tribunal
government department to delay the award of the contract
cannot make determinations of liability or award compenpending the outcome of its inquiry if an award has not yet
satory damages relating to tort or breach of contract. That
been made.24 For this reason the tribunal ordinarily completes the inquiry process within 90 days.25 The tribunal
requires an action in the provincial superior courts or the
has no jurisdiction to delay the performance of the contract
Federal Court. Suppliers with potential tort or breach of
pending its inquiry once the contract has been awarded.
contract complaints that are not dependent on a breach of
The tribunal continues its inquiry into the complaint
the provisions of the trade agreements should carefully
regardless of the award status of the contract.
weigh the pros and cons of each forum.
After the complaint has been accepted for inquiry, the
Tribunal decisions are also reviewable on an application
government responds to the complaint by filing a governfor judicial review to the Federal Court of Appeal. CITT
ment institute report (GIR) responding to the issues raised
decisions are subject to a high degree of deference by the
in the complaint. Thereafter the complainant and any
court as the standard of review for nonjurisdictional
intervenors may deliver a reply to the GIR. Once all subgrounds is patent unreasonableness.
missions have been filed, the tribunal proceeds to conduct
Lobbying Activities
a hearing based on the written submissions and without
As efforts to obtain an award of a government contract
oral evidence or argument. Although the tribunal has the
often begin long before the procurement documents are isauthority to conduct an oral hearing, in practice it does
sued and include contact with various government officials,
not. Virtually all bid protest complaints filed with the CITT
care should also be taken by bidders and their counsel, both
are dealt with by way of documentary submissions. As
in the United States and Canada, to ensure compliance
such, suppliers must ensure their written materials are
with Canadian laws governing lobbying activities.
complete when filed.
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As a result of significant changes to Canada’s Lobbyists
Registration Act (LRA)30 made in 2005, special attention
must be given to the lobbyist registration requirements when
pursuing federal government procurement opportunities.
Under the LRA, lobbyist registration is required (subject to certain thresholds and exemptions discussed below)
in respect of communications with a federal public office
holder relating to the following activities:
(i) the development of federal legislative proposal;
(ii) the introduction or amendment of a federal bill or
resolution;
(iii) the making or amending of any federal regulation,
policy or program;
(iv) the awarding of any grant or contribution, tax credit or other financial benefit; and
(v) federal contracts.
The scope of the registration requirement is far reaching.
A “federal public office holder” includes any officer or employee of a federal department or agency and not just members of the Senate, the House of Commons, and their staff.
Although there is a limited exemption from registration
for communications in respect of a federal contract, it only
applies where communications are undertaken by internal
company employees. Where communications are undertaken by a paid external consultant retained by the company,
registration by the consultant is required.
Provided certain thresholds are met, registration is required in respect of the remaining listed activities no matter whether they are undertaken by external paid consultants or internal company employees.
If it is determined that internal company employees engage in lobbying activities as described above, registration is
required if the lobbying activities of the company’s officers
or employees (individually or as an aggregate equivalent)
constitute a “significant” part of the duties of one equivalent individual. The office of the Lobbyists Registrar has issued an interpretation bulletin interpreting “significant” to
mean more than 20 percent of an individual’s time, either
individually or in the aggregate.31 Where this threshold is
met, the most senior officer of the corporation must register
on behalf of the company every six months for the duration
of the lobbying activity. Internal company employees are
not required to register on an individual basis.
Also exempt from registration are responses to written
requests for information from a federal public office holder.
Responses to requests for “comments” or “advice,” however,
still require registration if they otherwise fall within the
activities listed above.
Registration is made to the Office of the Registrar of
Lobbyists. The registration process requires disclosure of
detailed information about the corporation, the nature of
the lobbying activity, the employees undertaking the lobbying activities, and details of any former public offices
held by those employees.
In addition to complying with the registration requirements, both lobbyists and public office holders must abide
by the Lobbyists’ Code of Conduct.32 The code sets high

ethical standards and requires integrity, honesty, and openness in all lobbying communications. It also establishes
rules to ensure transparency, confidentiality, and avoidance
of conflict of interest.
Care should be taken to ensure compliance with the LRA
and its regulations. Contravention of the LRA or the regulations is a summary conviction criminal offense and carries a
maximum fine of C$25,000. The making of knowingly false
or misleading statements under the LRA to the registrar can
be prosecuted as a summary offence, which upon conviction
carries a maximum C$25,000 fine and/or imprisonment up to
six months, or as an indictable offense, which upon conviction carries a maximum fine of C$100,000 and/or imprisonment of not more than two years.

Conclusion
Although the federal government procurement regime in
Canada differs in significant ways from that in the United
States, the types of goods and services purchased by each
government do not differ greatly and the legal system and
remedies are similar. An understanding of the intricacies
of Canadian procurement law will improve access to this
potentially lucrative market and increase foreign suppliers’
chances of success in obtaining Canadian government
PL
contracts.
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