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AGE DISCRIMINATION IN EMPLOYMENT ACT OF 1967
[Public Law 90-202]
[As Amended Through P.L. 114-95, Enacted December 10, 2015]

AN ACT To prohibit age discrimination in employment

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Age Discrimination in Employment Act of 1967”.

[29 U.S.C. 621 ntl

STATEMENT OF FINDINGS AND PURPOSE

SEC. 2. (a) The Congress hereby finds and declares that—

(1) in the face of rising productivity and affluence, older
workers find themselves disadvantaged in their efforts to re-
tain employment, and especially to regain employment when
displaced from jobs;

(2) the setting of arbitrary age limits regardless of poten-
tial for job performance has become a common practice, and
certain otherwise desirable practices may work to the dis-
advantage of older persons;

(3) the incidence of unemployment, especially long-term
unemployment with resultant deterioration of skill, morale,
and employer acceptability is, relative to the younger ages,
high among older workers; their numbers are great and grow-
ing; and their employment problems grave;

(4) the existence in industries affecting commerce, of arbi-
trary discrimination in employment because of age, burdens
commerce and the free flow of goods in commerce.

(b) It is therefore the purpose of this Act to promote employ-
ment of older persons based on their ability rather than age; to pro-
hibit arbitrary age discrimination in employment; to help employ-
ers and workers find ways of meeting problems arising from the
impact of age on employment.

[29 U.S.C. 621]

EDUCATION AND RESEARCH PROGRAM

SEC. 3. (a) The Secretary of Labor shall undertake studies and
provide information to labor unions, management, and the general
public concerning the needs and abilities of older workers, and
their potentials for continued employment and contribution to the
economy. In order to achieve the purposes of this Act, the Secretary
of Labor shall carry on a continuing program of education and in-
formation, under which he may, among other measures—
1
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(1) undertake research, and promote research, with a view
to reducing barriers to the employment of older persons, and
the promotion of measures for utilizing their skills;

(2) publish and otherwise make available to employers,
professional societies, the various media of communication, and
other interested persons the findings of studies and other ma-
terials for the promotion of employment;

(3) foster through the public employment service system
and through cooperative effort the development of facilities of
public and private agencies for expanding the opportunities
and potentials of older persons;

(4) sponsor and assist State and community informational
and educational programs.

(b) Not later than six months after the effective date of this
Act, the Secretary shall recommend to the Congress any measures
he may deem desirable to change the lower or upper age limits set
forth in section 12.

29 U.S.C. 622]

PROHIBITION OF AGE DISCRIMINATION

SEC. 4. (a) It shall be unlawful for an employer—

(1) to fail or refuse to hire or to discharge any individual
or otherwise discriminate against any individual with respect
to his compensation, terms, conditions, or privileges of employ-
ment, because of such individual’s age;

(2) to limit, segregate, or classify his employees in any way
which would deprive or tend to deprive any individual of em-
ployment opportunities or otherwise adversely affect his status
as an employee, because of such individual’s age; or

(3) to reduce the wage rate of any employee in order to
comply with this Act.

(b) It shall be unlawful for an employment agency to fail or
refuse to refer for employment, or otherwise to discriminate
against, any individual because of such individual’s age, or to clas-
sify or refer for employment any individual on the basis of such in-
dividual’s age.

(c¢) It shall be unlawful for a labor organization—

(1) to exclude or to expel from its membership, or other-
wise to discriminate against, any individual because of his age;

(2) to limit, segregate, or classify its membership, or to
classify or fail or refuse to refer for employment any individual,
in any way which would deprive or tend to deprive any indi-
vidual of employment opportunities, or would limit such em-
ployment opportunities or otherwise adversely affect his status
as an employee or as an applicant for employment, because of
such individual’s age;

(3) to cause or attempt to cause an employer to discrimi-
nate against an individual in violation of this section.

(d) It shall be unlawful for an employer to discriminate against
any of his employees or applicants for employment, for an employ-
ment agency to discriminate against any individual, or for a labor
organization to discriminate against any member thereof or appli-
cant for membership, because such individual, member or applicant
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for membership has opposed any practice made unlawful by this
section, or because such individual, member or applicant for mem-
bership has made a charge, testified, assisted, or participated in
any manner in an investigation, proceeding, or litigation under this
Act.

(e) It shall be unlawful for an employer, labor organization, or
employment agency to print or publish, or cause to be printed or
published, any notice or advertisement relating to employment by
such an employer or membership in or any classification or referral
for employment by such a labor organization, or relating to any
classification or referral for employment by such an employment
agency, indicating any preference, limitation, specification, or dis-
crimination, based on age.

(f) It shall not be unlawful for an employer, employment agen-
cy, or labor organization—

(1) to take any action otherwise prohibited under sub-
sections (a), (b), (c), or (e) of this section where age is a bona
fide occupational qualification reasonably necessary to the nor-
mal operation of the particular business, or where the differen-
tiation is based on reasonable factors other than age, or where
such practices involve an employee in a workplace in a foreign
country, and compliance with such subsections would cause
such employer, or a corporation controlled by such employer, to
violate the laws of the country in which such workplace is lo-
cated;

(2) to take any action otherwise prohibited under sub-
section (a), (b), (¢), or (e) of this section—

(A) to observe the terms of a bona fide seniority sys-
tem that is not intended to evade the purposes of this Act,
except that no such seniority system shall require or per-
mit the involuntary retirement of any individual specified
by section 12(a) because of the age of such individual; or

(B) to observe the terms of a bona fide employee ben-
efit plan—

(i) where, for each benefit or benefit package, the
actual amount of payment made or cost incurred on
behalf of an older worker is no less than that made or
incurred on behalf of a younger worker, as permissible
under section 1625.10, title 29, Code of Federal Regu-
lations (as in effect on June 22, 1989); or

(i) that is a voluntary early retirement incentive
plan consistent with the relevant purpose or purposes
of this Act.

Notwithstanding clause (i) or (ii) of subparagraph (B), no such

employee benefit plan or voluntary early retirement incentive

plan shall excuse the failure to hire any individual, and no
such employee benefit plan shall require or permit the involun-
tary retirement of any individual specified by section 12(a), be-
cause of the age of such individual. An employer, employment

agency, or labor organization acting under subparagraph (A),

or under clause (i) or (ii) of subparagraph (B), shall have the

burden of proving that such actions are lawful in any civil en-

forcement proceeding brought under this Act; or
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(3) to discharge or otherwise discipline an individual for
good cause.

[Subsection (g), Repealed by P.L. 101-239, sec. 6202(b)(3)(C)(i),
Dec. 19, 1989, 103 Stat. 22331

(h)(1) If an employer controls a corporation whose place of in-
corporation is in a foreign country, any practice by such corporation
prohibited under this section shall be presumed to be such practice
by such employer.

(2) The prohibitions of this section shall not apply where the
employer is a foreign person not controlled by an American em-
ployer.

(3) For the purpose of this subsection the determination of
whether an employer controls a corporation shall be based upon
the—

(A) interrelation of operations,

(B) common management,

(C) centralized control of labor relations, and

(D) common ownership or financial control,

of the employer and the corporation.

(i)(1) Except as otherwise provided in this subsection, it shall
be unlawful for an employer, an employment agency, a labor orga-
nization, or any combination thereof to establish or maintain an
employee pension benefit plan which requires or permits—

(A) in the case of a defined benefit plan, the cessation of
an employee’s benefit accrual, or the reduction of the rate of
an employee’s benefit accrual, because of age, or

(B) in the case of a defined contribution plan, the cessation
of allocations to an employee’s account, or the reduction of the
rate at which amounts are allocated to an employee’s account,
because of age.

(2) Nothing in this section shall be construed to prohibit an
employer, employment agency, or labor organization from observing
any provision of an employee pension benefit plan to the extent
that such provision imposes (without regard to age) a limitation on
the amount of benefits that the plan provides or a limitation on the
number of years of service or years of participation which are taken
into account for purposes of determining benefit accrual under the
plan.

(3) In the case of any employee who, as of the end of any plan
year under a defined benefit plan, has attained normal retirement
age under such plan—

(A) if distribution of benefits under such plan with respect
to such employee has commenced as of the end of such plan
year, then any requirement of this subsection for continued ac-
crual of benefits under such plan with respect to such em-
ployee during such plan year shall be treated as satisfied to
the extent of the actuarial equivalent of in-service distribution
of benefits, and

(B) if distribution of benefits under such plan with respect
to such employee has not commenced as of the end of such year
in accordance with section 206(a)(3) of the Employee Retire-
ment Income Security Act of 1974 and section 401(a)(14)(C) of
the Internal Revenue Code of 1986, and the payment of bene-
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fits under such plan with respect to such employee is not sus-
pended during such plan year pursuant to section 203(a)(3)(B)
of the Employee Retirement Income Security Act of 1974 or
section 411(a)(3)(B) of the Internal Revenue Code of 1986, then
any requirement of this subsection for continued accrual of
benefits under such plan with respect to such employee during
such plan year shall be treated as satisfied to the extent of any
adjustment in the benefit payable under the plan during such
plan year attributable to the delay in the distribution of bene-
fits after the attainment of normal retirement age.
The provisions of this paragraph shall apply in accordance with
regulations of the Secretary of the Treasury. Such regulations shall
provide for the application of the preceding provisions of this para-
graph to all employee pension benefit plans subject to this sub-
section and may provide for the application of such provisions, in
the case of any such employee, with respect to any period of time
within a plan year.

(4) Compliance with the requirements of this subsection with
respect to an employee pension benefit plan shall constitute compli-
ance with the requirements of this section relating to benefit ac-
crual under such plan.

(5) Paragraph (1) shall not apply with respect to any employee
who is a highly compensated employee (within the meaning of sec-
tion 414(q) of the International Revenue Code of 1986) to the ex-
tent provided in regulations prescribed by the Secretary of the
Treasury for purposes of precluding discrimination in favor of high-
ly compensated employees within the meaning of subchapter D of
chapter 1 of the Internal Revenue Code of 1986.

(6) A plan shall not be treated as failing to meet the require-
ments of paragraph (1) solely because the subsidized portion of any
early retirement benefit is disregarded in determining benefit ac-
cruals or it is a plan permitted by subsection (m)..1

(7) Any regulations prescribed by the Secretary of the Treasury
pursuant to clause (v) of section 411(b)(1)(H) of the Internal Rev-
enue Code of 1986 and subparagraphs (C) and (D) of section
411(b)(2) of such Code shall apply with respect to the requirements
of this subsection in the same manner and to the same extent as
such regulations apply with respect to the requirements of such
sections 411(b)(1)(H) and 411(b)(2).

(8) A plan shall not be treated as failing to meet the require-
ments of this section solely because such plan provides a normal
retirement age described in section 3(24)(B) of the Employee Re-
tirement Income Security Act of 1974 and section 411(a)(8)(B) of
the Internal Revenue Code of 1986.

(9) For purposes of this subsection—

(A) The terms “employee pension benefit plan”, “defined
benefit plan”, “defined contribution plan”, and “normal retire-
ment age” have the meanings provided such terms in section
3 of the Employee Retirement Income Security Act of 1974 (29
U.S.C. 1002).

(B) The term “compensation” has the meaning provided by
section 414(s) of the Internal Revenue Code of 1986.

1So0 in original.
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(10) SPECIAL RULES RELATING TO AGE.—
(A) COMPARISON TO SIMILARLY SITUATED YOUNGER IN-
DIVIDUAL.—

(i) IN GENERAL.—A plan shall not be treated as
failing to meet the requirements of paragraph (1) if a
participant’s accrued benefit, as determined as of any
date under the terms of the plan, would be equal to
or greater than that of any similarly situated, younger
individual who is or could be a participant.

(i1) SIMILARLY SITUATED.—For purposes of this
subparagraph, a participant is similarly situated to
any other individual if such participant 1s identical to
such other individual in every respect (including pe-
riod of service, compensation, position, date of hire,
work history, and any other respect) except for age.

(iii) DISREGARD OF SUBSIDIZED EARLY RETIREMENT
BENEFITS.—In determining the accrued benefit as of
any date for purposes of this clause, the subsidized
portion of any early retirement benefit or retirement-
type subsidy shall be disregarded.

(iv) ACCRUED BENEFIT.—For purposes of this sub-
paragraph, the accrued benefit may, under the terms
of the plan, be expressed as an annuity payable at
normal retirement age, the balance of a hypothetical
account, or the current value of the accumulated per-
centage of the employee’s final average compensation.
(B) APPLICABLE DEFINED BENEFIT PLANS.—

(i) INTEREST CREDITS.—

(I) IN GENERAL.—An applicable defined ben-
efit plan shall be treated as failing to meet the re-
quirements of paragraph (1) unless the terms of
the plan provide that any interest credit (or an
equivalent amount) for any plan year shall be at
a rate which is not greater than a market rate of
return. A plan shall not be treated as failing to
meet the requirements of this subclause merely
because the plan provides for a reasonable min-
imum guaranteed rate of return or for a rate of re-
turn that is equal to the greater of a fixed or vari-
able rate of return.

(II) PRESERVATION OF CAPITAL.—An interest
credit (or an equivalent amount) of less than zero
shall in no event result in the account balance or
similar amount being less than the aggregate
amount of contributions credited to the account.

(III) MARKET RATE OF RETURN.—The Sec-
retary of the Treasury may provide by regulation
for rules governing the calculation of a market
rate of return for purposes of subclause (I) and for
permissible methods of crediting interest to the
account (including fixed or variable interest rates)
resulting in effective rates of return meeting the
requirements of subclause (I). In the case of a gov-
ernmental plan (as defined in the first sentence of
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section 414(d) of the Internal Revenue Code of
1986), a rate of return or a method of crediting in-
terest established pursuant to any provision of
Federal, State, or local law (including any admin-
istrative rule or policy adopted in accordance with
any such law) shall be treated as a market rate of
return for purposes of subclause (I) and a permis-
sible method of crediting interest for purposes of
meeting the requirements of subclause (I), except
that this sentence shall only apply to a rate of re-
turn or method of crediting interest if such rate or
method does not violate any other requirement of
this Act.

(i) SPECIAL RULE FOR PLAN CONVERSIONS.—If,
after June 29, 2005, an applicable plan amendment is
adopted, the plan shall be treated as failing to meet
the requirements of paragraph (1)(H) unless the re-
quirements of clause (iii) are met with respect to each
individual who was a participant in the plan imme-
diately before the adoption of the amendment.

(i11) RATE OF BENEFIT ACCRUAL.—Subject to clause
(iv), the requirements of this clause are met with re-
spect to any participant if the accrued benefit of the
participant under the terms of the plan as in effect
after the amendment is not less than the sum of—

(I) the participant’s accrued benefit for years
of service before the effective date of the amend-
ment, determined under the terms of the plan as
in effect before the amendment, plus

(II) the participant’s accrued benefit for years
of service after the effective date of the amend-
ment, determined under the terms of the plan as
in effect after the amendment.

(iv) SPECIAL RULES FOR EARLY RETIREMENT SUB-
SIDIES.—For purposes of clause (iii)(I), the plan shall
credit the accumulation account or similar amount
with the amount of any early retirement benefit or re-
tirement-type subsidy for the plan year in which the
participant retires if, as of such time, the participant
has met the age, years of service, and other require-
ments under the plan for entitlement to such benefit
or subsidy.

(v) APPLICABLE PLAN AMENDMENT.—For purposes
of this subparagraph—

(I) IN GENERAL.—The term “applicable plan
amendment” means an amendment to a defined
benefit plan which has the effect of converting the
plan to an applicable defined benefit plan.

(II) SPECIAL RULE FOR COORDINATED BENE-
FITS.—If the benefits of 2 or more defined benefit
plans established or maintained by an employer
are coordinated in such a manner as to have the
effect of the adoption of an amendment described
in subclause (I), the sponsor of the defined benefit
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plan or plans providing for such coordination shall

be treated as having adopted such a plan amend-

ment as of the date such coordination begins.

(III) MULTIPLE AMENDMENTS.—The Secretary
of the Treasury shall issue regulations to prevent
the avoidance of the purposes of this subpara-
graph through the use of 2 or more plan amend-
ments rather than a single amendment.

(IV) APPLICABLE DEFINED BENEFIT PLAN.—For
purposes of this subparagraph, the term “applica-
ble defined benefit plan” has the meaning given
such term by section 203(f)(3) of the Employee Re-
tirement Income Security Act of 1974.

(vi) TERMINATION REQUIREMENTS.—An applicable
defined benefit plan shall not be treated as meeting
the requirements of clause (i) unless the plan provides
that, upon the termination of the plan—

(I) if the interest credit rate (or an equivalent
amount) under the plan is a variable rate, the
rate of interest used to determine accrued benefits
under the plan shall be equal to the average of the
rates of interest used under the plan during the 5-
year period ending on the termination date, and

(IT) the interest rate and mortality table used
to determine the amount of any benefit under the
plan payable in the form of an annuity payable at
normal retirement age shall be the rate and table
specified under the plan for such purpose as of the
termination date, except that if such interest rate
is a variable rate, the interest rate shall be deter-
mined under the rules of subclause (I).

(C) CERTAIN OFFSETS PERMITTED.—A plan shall not be
treated as failing to meet the requirements of paragraph
(1) solely because the plan provides offsets against benefits
under the plan to the extent such offsets are allowable in
applying the requirements of section 401(a) of the Internal
Revenue Code of 1986.

(D) PERMITTED DISPARITIES IN PLAN CONTRIBUTIONS OR
BENEFITS.—A plan shall not be treated as failing to meet
the requirements of paragraph (1) solely because the plan
provides a disparity in contributions or benefits with re-
spect to which the requirements of section 401(1) of the In-
ternal Revenue Code of 1986 are met.

(E) INDEXING PERMITTED.—

(i) IN GENERAL.—A plan shall not be treated as
failing to meet the requirements of paragraph (1) sole-
ly because the plan provides for indexing of accrued
benefits under the plan.

(i1) PROTECTION AGAINST LOSS.—Except in the case
of any benefit provided in the form of a variable annu-
ity, clause (i) shall not apply with respect to any in-
dexing which results in an accrued benefit less than
the accrued benefit determined without regard to such
indexing.
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(iii)) INDEXING.—For purposes of this subpara-
graph, the term “indexing” means, in connection with
an accrued benefit, the periodic adjustment of the ac-
crued benefit by means of the application of a recog-
nized investment index or methodology.

(F) EARLY RETIREMENT BENEFIT OR RETIREMENT-TYPE
SUBSIDY.—For purposes of this paragraph, the terms “early
retirement benefit” and “retirement-type subsidy” have the
meaning given such terms in section 203(g)(2)(A) of the
Employee Retirement Income Security Act of 1974.

(G) BENEFIT ACCRUED TO DATE.—For purposes of this
paragraph, any reference to the accrued benefit shall be a
reference to such benefit accrued to date.

() It shall not be unlawful for an employer which is a State,
a political subdivision of a State, an agency or instrumentality of
a State or a political subdivision of a State, or an interstate agency
to fail or refuse to hire or to discharge any individual because of
such individual’s age if such action is taken—

(1) with respect to the employment of an individual as a
firefighter or as a law enforcement officer, the employer has
complied with section 3(d)(2) of the Age Discrimination in Em-
ployment Amendments of 1996 if the individual was dis-
charged after the date described in such section, and the indi-
vidual has attained—

(A) the age of hiring or retirement, respectively, in ef-
fect under applicable State or local law on March 3, 1983;
or

(B)() if the individual was not hired, the age of hiring
in effect on the date of such failure or refusal to hire under
applicable State or local law enacted after the date of en-
actment of the Age Discrimination in Employment Amend-
ments of 1996; or

(i1) if applicable State or local law was enacted after
the date of enactment of the Age Discrimination in Em-
ployment Amendments of 1996 and the individual was dis-
charged, the higher of—

(I) the age of retirement in effect on the date of
such discharge under such law; and

(IT) age 55; and

(2) pursuant to a bona fide hiring or retirement plan that
is not a subterfuge to evade the purposes of this Act.

(k) A seniority system or employee benefit plan shall comply
VVlith this Act regardless of the date of adoption of such system or
plan.

(1) Notwithstanding clause (i) or (ii) of subsection (f)(2)(B)—

(1)(A) It shall not be a violation of subsection (a), (b), (c), or (e)
solely because—

(i) an employee pension benefit plan (as defined in section
3(2) of the Employee Retirement Income Security Act of 1974
(29 U.S.C. 1002(2))) provides for the attainment of a minimum
age as a condition of eligibility for normal or early retirement
benefits; or

(i1) a defined benefit plan (as defined in section 3(35) of
such Act) provides for—
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(I) payments that constitute the subsidized portion of
an early retirement benefit; or

(II) social security supplements for plan participants
that commence before the age and terminate at the age

(specified by the plan) when participants are eligible to re-

ceive reduced or unreduced old-age insurance benefits

under title IT of the Social Security Act (42 U.S.C. 401 et
seq.), and that do not exceed such old-age insurance bene-
fits.

(B) A voluntary early retirement incentive plan that—

(i) is maintained by—

(I) a local educational agency (as defined in sec-
tion 8101 of the Elementary and Secondary Education
Act of 1965), or

(II) an education association which principally
represents employees of 1 or more agencies described
in subclause (I) and which is described in section
501(c) (5) or (6) of the Internal Revenue Code of 1986
and exempt from taxation under section 501(a) of such
Code, and
(i) makes payments or supplements described in sub-

clauses (I) and (II) of subparagraph (A)(ii) in coordination
with a defined benefit plan (as so defined) maintained by
an eligible employer described in section 457(e)(1)(A) of
such Code or by an education association described in

clause (1)II),
shall be treated solely for purposes of subparagraph (A)(ii) as
if it were a part of the defined benefit plan with respect to
such payments or supplements. Payments or supplements
under such a voluntary early retirement incentive plan shall
not constitute severance pay for purposes of paragraph (2).
(2)(A) It shall not be a violation of subsection (a), (b), (c), or (e)

solely because following a contingent event unrelated to age—

(i) the value of any retiree health benefits received by an
individual eligible for an immediate pension;

(i) the value of any additional pension benefits that are
made available solely as a result of the contingent event unre-
lated to age and following which the individual is eligible for
not less than an immediate and unreduced pension; or

(i11) the values described in both clauses (i) and (ii),

are deducted from severance pay made available as a result of the
contingent event unrelated to age.

(B) For an individual who receives immediate pension benefits
that are actuarially reduced under subparagraph (A)(i), the amount
of the deduction available pursuant to subparagraph (A)(i) shall be
reduced by the same percentage as the reduction in the pension
benefits.

(C) For purposes of this paragraph, severance pay shall include
that portion of supplemental unemployment compensation benefits
(as described in section 501(c)(17) of the Internal Revenue Code of
1986) that—

(i) constitutes additional benefits of up to 52 weeks;
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(ii) has the primary purpose and effect of continuing bene-
fits until an individual becomes eligible for an immediate and
unreduced pension; and

(iii) is discontinued once the individual becomes eligible for
an immediate and unreduced pension.

(D) For purposes of this paragraph and solely in order to make
the deduction authorized under this paragraph, the term “retiree
health benefits” means benefits provided pursuant to a group
health plan covering retirees, for which (determined as of the con-
tingent event unrelated to age)—

(i) the package of benefits provided by the employer for the
retirees who are below age 65 is at least comparable to benefits
provided under title XVIII of the Social Security Act (42 U.S.C.
1395 et seq.);

(i1) the package of benefits provided by the employer for
the retirees who are age 65 and above is at least comparable
to that offered under a plan that provides a benefit package
with one-fourth the value of benefits provided under title XVIII
of such Act; or

(iii) the package of benefits provided by the employer is as
described in clauses (i) and (ii).

(E)) If the obligation of the employer to provide retiree health
benefits is of limited duration, the value for each individual shall
be calculated at a rate of $3,000 per year for benefit years before
age 65, and $750 per year for benefit years beginning at age 65 and
above.

(i1) If the obligation of the employer to provide retiree health
benefits is of unlimited duration, the value for each individual shall
be calculated at a rate of $48,000 for individuals below age 65, and
$24,000 for individuals age 65 and above.

(iii) The values described in clauses (i) and (ii) shall be cal-
culated based on the age of the individual as of the date of the con-
tingent event unrelated to age. The values are effective on the date
of enactment of this subsection, and shall be adjusted on an annual
basis, with respect to a contingent event that occurs subsequent to
the first year after the date of enactment of this subsection, based
on the medical component of the Consumer Price Index for all-
urban consumers published by the Department of Labor.

(iv) If an individual is required to pay a premium for retiree
health benefits, the value calculated pursuant to this subparagraph
shall be reduced by whatever percentage of the overall premium
the individual is required to pay.

(F) If an employer that has implemented a deduction pursuant
to subparagraph (A) fails to fulfill the obligation described in sub-
paragraph (E), any aggrieved individual may bring an action for
specific performance of the obligation described in subparagraph
(E). The relief shall be in addition to any other remedies provided
under Federal or State law.

(3) It shall not be a violation of subsection (a), (b), (c), or (e)
solely because an employer provides a bona fide employee benefit
plan or plans under which long-term disability benefits received by
an individual are reduced by any pension benefits (other than those
attributable to employee contributions)—
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(A) paid to the individual that the individual voluntarily
elects to receive; or

(B) for which an individual who has attained the later of
age 62 or normal retirement age is eligible.

(m) Notwithstanding subsection (f)(2)(B), it shall not be a viola-
tion of subsection (a), (b), (¢), or (e) solely because a plan of an in-
stitution of higher education (as defined in section 101 of the High-
er Education Act of 1965) offers employees who are serving under
a contract of unlimited tenure (or similar arrangement providing
for unlimited tenure) supplemental benefits upon voluntary retire-
ment that are reduced or eliminated on the basis of age, if—

(1) such institution does not implement with respect to
such employees any age-based reduction or cessation of bene-
fits that are not such supplemental benefits, except as per-
mitted by other provisions of this Act;

(2) such supplemental benefits are in addition to any re-
tirement or severance benefits which have been offered gen-
erally to employees serving under a contract of unlimited ten-
ure (or similar arrangement providing for unlimited tenure),
independent of any early retirement or exit-incentive plan,
within the preceding 365 days; and

(3) any employee who attains the minimum age and satis-
fies all non-age-based conditions for receiving a benefit under
the plan has an opportunity lasting not less than 180 days to
elect to retire and to receive the maximum benefit that could
then be elected by a younger but otherwise similarly situated
employee, and the plan does not require retirement to occur
sooner than 180 days after such election.

129 U.S.C. 6231

STUDY BY SECRETARY OF LABOR

SEC. 5. (a)(1) The Secretary of Labor is directed to undertake
an appropriate study of institutional and other arrangements giv-
ing rise to involuntary retirement, and report his findings and any
appropriate legislative recommendations to the President and to
the Congress. Such study shall include—

(A) an examination of the effect of the amendment made
by section 3(a) of the Age Discrimination in Employment Act
Amendments of 1978 in raising the upper age limitation estab-
lished by section 12(a) of this Act to 70 years of age;

(B) a determination of the feasibility of eliminating such
limitation;

(C) a determination of the feasibility of raising such limita-
tion above 70 years of age; and

(D) an examination of the effect of the exemption con-
tained in section 12(c), relating to certain executive employees,
and the exemption contained in section 12(d), relating to
tenured teaching personnel.

(2) The Secretary may undertake the study required by para-
graph (1) of this subsection directly or by contract or other arrange-
ment.

(b) The report required by subsection (a) of this section shall
be transmitted to the President and to the Congress as an interim
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report not later than January 1, 1981, and in final form not later
than January 1,1982.

129 U.S.C. 624]

ADMINISTRATION

SEc. 6. The Secretary shall have the power—

(a) to make delegations, to appoint such agents and em-
ployees, and to pay for technical assistance on a fee for service
basis, as he deems necessary to assist him in the performance
of his functions under this Act;

(b) to cooperate with regional, State, local, and other agen-
cies, and to cooperate with and furnish technical assistance to
employers, labor organizations, and employment agencies to
aid in effectuating the purposes of this Act.

[29 U.S.C. 6251

RECORDKEEPING, INVESTIGATION, AND ENFORCEMENT

SEC. 7. (a) The Secretary shall have the power to make inves-
tigations and require the keeping of records necessary or appro-
priate for the administration of this Act in accordance with the
powers and procedures provided in sections 9 and 11 of the Fair
Labor Standards Act of 1938, as amended (29 U.S.C. 209 and 211).

(b) The provisions of this Act shall be enforced in accordance
with the powers, remedies, and procedures provided in sections
11(b), 16 (except for subsection (a) thereof), and 17 of the Fair
Labor Standards Act of 1938, as amended (29 U.S.C. 211(b), 216,
217), and subsection (c) of this section. Any act prohibited under
section 4 of this Act shall be deemed to be a prohibited act under
section 15 of the Fair Labor Standards Act of 1938, as amended (29
U.S.C. 215). Amounts owing to a person as a result of a violation
of this Act shall be deemed to be unpaid minimum wages or unpaid
overtime compensation for purposes of sections 16 and 17 of the
Fair Labor Standards Act of 1938, as amended (29 U.S.C. 216,
217): Provided, That liquidated damages shall be payable only in
cases of willful violations of this Act. In any action brought to en-
force this Act the court shall have jurisdiction to grant such legal
or equitable relief as may be appropriate to effectuate the purposes
of this Act, including without limitation judgments compelling em-
ployment, reinstatement or promotion, or enforcing the liability for
amounts deemed to be unpaid minimum wages or unpaid overtime
compensation under this section. Before instituting any action
under this section, the Secretary shall attempt to eliminate the dis-
criminatory practice or practices alleged, and to effect voluntary
compliance with the requirements of this Act through informal
methods of conciliation, conference, and persuasion.

(c)(1) Any person aggrieved may bring a civil action in any
court of competent jurisdiction for such legal or equitable relief as
will effectuate the purposes of this Act: Provided, That the right of
any person to bring such action shall terminate upon the com-
mencement of an action by the Secretary to enforce the right of
such employee under this Act.

(2) In an action brought under paragraph (1), a person shall
be entitled to a trial by jury of any issue of fact in any such action
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for recovery of amounts owing as a result of a violation of this Act,
regardless of whether equitable relief is sought by any party in
such action.

(d)2 No civil action may be commenced by an individual under
this section until 60 days after a charge alleging unlawful discrimi-
nation has been filed with the Secretary. Such a charge shall be
filed—

(1)2 within 180 days after the alleged unlawful practice oc-
curred; or
(2)2 in a case to which section 14(b) applies, within 300

days after the alleged unlawful practice occurred, or within 30

days after receipt by the individual of notice of termination of

proceedings under State law, whichever is earlier.

(2) Upon receiving such a charge, the Secretary shall promptly
notify all persons named in such charge as prospective defendants
in the action and shall promptly seek to eliminate any alleged un-
lawful practice by informal methods of conciliation, conference, and
persuasion.

(3) For purposes of this section, an unlawful practice occurs,
with respect to discrimination in compensation in violation of this
Act, when a discriminatory compensation decision or other practice
is adopted, when a person becomes subject to a discriminatory com-
pensation decision or other practice, or when a person is affected
by application of a discriminatory compensation decision or other
practice, including each time wages, benefits, or other compensa-
tion is paid, resulting in whole or in part from such a decision or
other practice.

(e) Section 10 of the Portal-to-Portal Act of 1947 shall apply to
actions under this Act. If a charge filed with the Commission under
this Act is dismissed or the proceedings of the Commission are oth-
erwise terminated by the Commission, the Commission shall notify
the person aggrieved. A civil action may be brought under this sec-
tion by a person defined in section 11(a) against the respondent
named in the charge within 90 days after the date of the receipt
of such notice.

(f)(1) An individual may not waive any right or claim under
this Act unless the waiver is knowing and voluntary. Except as

2So0 in law. Section 4 of Public Law 111-2 (123 Stat. 6) provides as follows:

SEC. 4. DISCRIMINATION IN COMPENSATION BECAUSE OF AGE.

Section 7(d) of the Age Discrimination in Employment Act of 1967 (29 U.S.C. 626(d)) is
amended—

(1) in the first sentence—

(A) by redesignating paragraphs (1) and (2) as subparagraphs (A) and (B), respec-
tively; and

(B) by striking “(d)” and inserting “(d)(1)”;

(2) in the third sentence, by striking “Upon” and inserting the following:

“(2) Upon”; and

(3) by adding at the end the following:

“(3) For purposes of this section, an unlawful practice occurs, with respect to discrimination
in compensation in violation of this Act, when a discriminatory compensation decision or other
practice is adopted, when a person becomes subject to a discriminatory compensation decision
or other practice, or when a person is affected by application of a discriminatory compensation
decision or other practice, including each time wages, benefits, or other compensation is paid,
resulting in whole or in part from such a decision or other practice.”.

The amendments in paragraph (1) of such section could not be executed because the provi-
sions proposed to be amended do not appear in the first sentence of subsection (d).
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provided in paragraph (2), a waiver may not be considered knowing
and voluntary unless at a minimum—

(A) the waiver is part of an agreement between the indi-
vidual and the employer that is written in a manner calculated
to be understood by such individual, or by the average indi-
vidual eligible to participate;

(B) the waiver specifically refers to rights or claims arising
under this Act;

(C) the individual does not waive rights or claims that may
arise after the date the waiver is executed;

(D) the individual waives rights or claims only in exchange
for consideration in addition to anything of value to which the
individual already is entitled;

(E) the individual is advised in writing to consult with an
attorney prior to executing the agreement;

(F){) the individual is given a period of at least 21 days
within which to consider the agreement; or

(i1) if a waiver is requested in connection with an exit in-
centive or other employment termination program offered to a
group or class of employees, the individual is given a period of
at least 45 days within which to consider the agreement;

(G) the agreement provides that for a period of at least 7
days following the execution of such agreement, the individual
may revoke the agreement, and the agreement shall not be-
come effective or enforceable until the revocation period has ex-
pired;

(H) if a waiver is requested in connection with an exit in-
centive or other employment termination program offered to a
group or class of employees, the employer (at the commence-
ment of the period specified in subparagraph (F)) informs the
individual in writing in a manner calculated to be understood
by the average individual eligible to participate, as to—

(i) any class, unit, or group of individuals covered by
such program, any eligibility factors for such program, and
any time limits applicable to such program; and

(ii) the job titles and ages of all individuals eligible or
selected for the program, and the ages of all individuals in
the same job classification or organizational unit who are
not eligible or selected for the program.

(2) A waiver in settlement of a charge filed with the Equal Em-
ployment Opportunity Commission, or an action filed in court by
the individual or the individual’s representative, alleging age dis-
crimination of a kind prohibited under section 4 or 15 may not be
considered knowing and voluntary unless at a minimum—

(A) subparagraphs (A) through (E) of paragraph (1) have
been met; and

(B) the individual is given a reasonable period of time
within which to consider the settlement agreement.

(3) In any dispute that may arise over whether any of the re-
quirements, conditions, and circumstances set forth in subpara-
graph (A), (B), (C), (D), (E), (F), (G), or (H) of paragraph (1), or sub-
paragraph (A) or (B) of paragraph (2), have been met, the party as-
serting the validity of a waiver shall have the burden of proving
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in a court of competent jurisdiction that a waiver was knowing and
voluntary pursuant to paragraph (1) or (2).

(4) No waiver agreement may affect the Commission’s rights
and responsibilities to enforce this Act. No waiver may be used to
justify interfering with the protected right of an employee to file a
charge or participate in an investigation or proceeding conducted
by the Commission.

129 U.S.C. 6261

NOTICES TO BE POSTED

SEC. 8. Every employer, employment agency, and labor organi-
zation shall post and keep posted in conspicuous places upon its
premises a notice to be prepared or approved by the Secretary set-
ting forth information as the Secretary deems appropriate to effec-
tuate the purposes of this Act.

[29 U.S.C. 627]

RULES AND REGULATIONS

SEC. 9. In accordance with the provisions of subchapter II of
chapter 5 of title 5, United States Code, the Secretary of Labor may
issue such rules and regulations as he may consider necessary or
appropriate for carrying out this Act, and may establish such rea-
sonable exemptions to and from any or all provisions of this Act as
he may find necessary and proper in the public interest.

[29 U.S.C. 628]

CRIMINAL PENALTIES

SEC. 10. Whoever shall forcibly resist, oppose, impede, intimi-
date or interfere with a duly authorized representative of the Sec-
retary while he is engaged in the performance of duties under this
Act shall be punished by a fine of not more than $500 or by impris-
onment for not more than one year, or by both: Provided, however,
That no person shall be imprisoned under this section except when
there has been a prior conviction hereunder.

129 U.S.C. 629]

DEFINITIONS

SEC. 11. For the purposes of this Act—

(a) The term “person” means one or more individuals, partner-
ships, associations, labor organizations, corporations, business
trusts, legal representatives, or any organized groups of persons.

(b) The term “employer” means a person engaged in an indus-
try affecting commerce who has twenty or more employees for each
working day in each of twenty or more calendar weeks in the cur-
rent or preceding calendar year: Provided, That prior to June 30,
1968, employers having fewer than fifty employees shall not be con-
sidered employers. The term also means (1) any agent of such a
person, and (2) a State or political subdivision of a State and any
agency or instrumentality of a State or a political subdivision of a
State, and any interstate agency, but such term does not include
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the United States, or a corporation wholly owned by the Govern-
ment of the United States.

(c) The term “employment agency” means any person regularly
undertaking with or without compensation to procure employees
for an employer and includes an agent of such a person; but shall
not include an agency of the United States.

(d) The term “labor organization” means a labor organization
engaged in an industry affecting commerce, and any agent of such
an organization, and includes any organization of any kind, any
agency, or employee representation committee, group, association,
or plan so engaged in which employees participate and which exists
for the purpose, in whole or in part, of dealing with employers con-
cerning grievances, labor disputes, wages, rates of pay, hours, or
other terms or conditions of employment, and any conference, gen-
eral committee, joint or system board, or joint council so engaged
which is subordinate to a national or international labor organiza-
tion.

(e) A labor organization shall be deemed to be engaged in an
industry affecting commerce if (1) it maintains or operates a hiring
hall or hiring office which procures employees for an employer or
procures for employees opportunities to work for an employer, or
(2) the number of its members (or, where it is a labor organization
composed of other labor organizations or their representatives, if
the aggregate number of the members of such other labor organiza-
tion) is fifty or more prior to July 1, 1968, or twenty-five or more
on or after July 1, 1968, and such labor organization—

(1) is the certified representative of employees under the
provisions of the National Labor Relations Act, as amended, or
the Railway Labor Act, as amended; or

(2) although not certified, is a national or international
labor organization or a local labor organization recognized or
acting as the representative of employees of an employer or
employers engaged in an industry affecting commerce; or

(3) has chartered a local labor organization or subsidiary
body which is representing or actively seeking to represent em-
ployees of employers within the meaning of paragraph (1) or
(2); or

(4) has been chartered by a labor organization rep-
resenting or actively seeking to represent employees within the
meaning of paragraph (1) or (2) as the local or subordinate
body through which such employees may enjoy membership or
become affiliated with such labor organization; or

(5) is a conference, general committee, joint or system
board, or joint council subordinate to a national or inter-
national labor organization, which includes a labor organiza-
tion engaged in an industry affecting commerce within the
meaning of any of the preceding paragraphs of this subsection.
(f) The term “employee” means an individual employed by any

employer except that the term “employee” shall not include any
person elected to public office in any State or political subdivision
of any State by the qualified voters thereof, or any person chosen
by such officer to be on such officer’s personal staff, or an appointee
on the policymaking level or an immediate adviser with respect to
the exercise of the constitutional or legal powers of the office. The
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exemption set forth in the preceding sentence shall not include em-
ployees subject to the civil service laws of a State government, gov-
ernmental agency, or political subdivision. The term “employee” in-
cludes any individual who is a citizen of the United States em-
ployed by an employer in a workplace in a foreign country.

(g) The term “commerce” means trade, traffic, commerce, trans-
portation, transmission, or communication among the several
States; or between a State and any place outside thereof; or within
the District of Columbia, or a possession of the United States; or
between points in the same State but through a point outside
thereof.

(h) The term “industry affecting commerce” means any activity,
business, or industry in commerce or in which a labor dispute
would hinder or obstruct commerce or the free flow of commerce
and includes any activity or industry “affecting commerce” within
the meaning of the Labor-Management Reporting and Disclosure
Act of 1959.

(1) The term “State” includes a State of the United States, the
District of Columbia, Puerto Rico, the Virgin Islands, American
Samoa, Guam, Wake Island, the Canal Zone, and Outer Conti-
nental Shelf lands defined in the Outer Continental Shelf Lands
Act.

(G) The term “firefighter” means an employee, the duties of
whose position are primarily to perform work directly connected
with the control and extinguishment of fires or the maintenance
and use of firefighting apparatus and equipment, including an em-
ployee engaged in this activity who is transferred to a supervisory
or administrative position.

(k) The term “law enforcement officer” means an employee, the
duties of whose position are primarily the investigation, apprehen-
sion, or detention of individuals suspected or convicted of offenses
against the criminal laws of a State, including an employee en-
gaged in this activity who is transferred to a supervisory or admin-
istrative position. For the purpose of this subsection, “detention” in-
cludes the duties of employees assigned to guard individuals incar-
cerated in any penal institution.

(1) The term “compensation, terms, conditions, or privileges of
employment” encompasses all employee benefits, including such
benefits provided pursuant to a bona fide employee benefit plan.

129 U.S.C. 6301

AGE LIMITATION

SEC. 12. (a) The prohibitions in this Act shall be limited to in-
dividuals who are at least 40 years of age.3

(b) In the case of any personnel action affecting employees or
applicants for employment which is subject to the provisions of sec-
tion 15 of this Act, the prohibitions established in section 15 of this
Act shall be limited to individuals who are at least 40 years of age.

(c)(1) Nothing in this Act shall be construed to prohibit compul-
sory retirement of any employee who has attained 65 years of age
and who, for the 2-year period immediately before retirement, is

3P.L. 99-592 struck out “seventy” instead of “70”; intent was executed anyway.
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employed in a bona fide executive or a high policymaking position,

if such employee is entitled to an immediate nonforfeitable annual

retirement benefit from a pension, profit-sharing, savings, or de-

ferred compensation plan, or any combination of such plans, of the

gmployer of such employee, which equals, in the aggregate, at least
44.000.

(2) In applying the retirement benefit test of paragraph (1) of
this subsection, if any such retirement benefit is in a form other
than a straight life annuity (with no ancillary benefits), or if em-
ployees contribute to any such plan or make rollover contributions,
such benefit shall be adjusted in accordance with regulations pre-
scribed by the Secretary, after consultation with the Secretary of
the Treasury, so that the benefit is the equivalent of a straight life
annuity (with no ancillary benefits) under a plan to which employ-
eesddo not contribute and under which no rollover contributions are
made.

(d)* Nothing in this Act shall be construed to prohibit compul-
sory retirement of any employee who has attained 70 years of age,
and who is serving under a contract of unlimited tenure (or similar
arrangement providing for unlimited tenure) at an institution of
higher education (as defined by section 1201(a) of the Higher Edu-
cation Act of 1965).

129 U.S.C. 6311

ANNUAL REPORT

SEcC. 13. The Secretary shall submit annually in January a re-
port to the Congress covering his activities for the preceding year
and including such information, data, and recommendations for
further legislation in connection with the matters covered by this
Act as he may find advisable. Such report shall contain an evalua-
tion and appraisal by the Secretary of the effect of the minimum
and maximum ages established by this Act, together with the rec-
ommendations to the Congress. In making such evaluation and ap-
praisal, the Secretary shall take into consideration any changes
which may have occurred in the general age level of the population,
the effect of the Act upon workers not covered by its provisions,
and such other factors as he may deem pertinent.

[29 U.S.C. 632]

FEDERAL-STATE RELATIONSHIP

SEC. 14. (a) Nothing in this Act shall affect the jurisdiction of
any agency of any State performing like functions with regard to
discriminatory employment practices on account of age except that
upon commencement of action under this Act such action shall su-
persede and State action.

(b) In the case of an alleged unlawful practice occurring in a
State which has a law prohibiting discrimination in employment
because of age and establishing or authorizing a State authority to
grant or seek relief from such discriminatory practice, no suit may
be brought under section 7 of this Act before the expiration of sixty
days after proceedings have been commenced under the State law,

4Repealed effective December 31, 1993.
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unless such proceedings have been earlier terminated: Provided,
That such sixty-day period shall be extended to one hundred and
twenty days during the first year after the effective date of such
State law. If any requirement for the commencement of such pro-
ceedings is imposed by a State authority other than a requirement
of the filing of a written and signed statement of the facts upon
which the proceeding is based, the proceeding shall be deemed to
have been commenced for the purposes of this subsection at the
time such statement is sent by registered mail to the appropriate
State authority.

129 U.S.C. 6331

NONDISCRIMINATION ON ACCOUNT OF AGE IN FEDERAL GOVERNMENT
EMPLOYMENT

SEC. 15. (a) All personnel actions affecting employees or appli-
cants for employment who are at least 40 years of age (except per-
sonnel actions with regard to aliens employed outside the limits of
the United States) in military departments as defined in section
102 of title 5, United States Code, in executive agencies as defined
in section 105 of title 5, United States Code (including employees
and applicants for employment who are paid from nonappropriated
funds), in the United States Postal Service and the Postal Rate
Commission, in those units in the government of the District of Co-
lumbia having positions in the competitive service, and in those
units of the judicial branch of the Federal Government having posi-
tions in the competitive service, in the Smithsonian Institution,
and in the Government Printing Office, the General Accounting Of-
fice, and the Library of Congress shall be made free from any dis-
crimination based on age.

(b) Except as otherwise provided in this subsection, the Civil
Service Commission is authorized to enforce the provisions of sub-
section (a) through appropriate remedies, including reinstatement
or hiring of employees with or without backpay, as will effectuate
the policies of this section. The Civil Service Commission shall
issue such rules, regulations, orders, and instructions as it deems
necessary and appropriate to carry out its responsibilities under
this section. The Civil Service Commission shall—

(1) be responsible for the review and evaluation of the op-
eration of all agency programs designed to carry out the policy
of this section, periodically obtaining and publishing (on at
least a semiannual basis) progress reports from each depart-
ment, agency, or unit referred to in subsection (a);

(2) consult with and solicit the recommendations of inter-
ested individuals, groups, and organizations relating to non-
discrimination in employment on account of age; and

(3) provide for the acceptance and processing of complaints
of discrimination in Federal employment on account of age.

The head of each such department, agency, or unit shall comply
with such rules, regulations, orders, and instructions of the Civil
Service Commission which shall include a provision that an em-
ployee or applicant for employment shall be notified of any final ac-
tion taken on any complaint of discrimination filed by him there-
under. Reasonable exemptions to the provisions of this section may
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be established by the Commission but only when the Commission
has established a maximum age requirement on the basis of a de-
termination that age is a bona fide occupational qualification nec-
essary to the performance of the duties of the position. With re-
spect to employment in the Library of Congress, authorities grant-
ed in this subsection to the Civil Service Commission shall be exer-
cised by the Librarian of Congress.

(¢) Any person aggrieved may bring a civil action in any Fed-
eral district court of competent jurisdiction for such legal or equi-
table relief as will effectuate the purposes of this Act.

(d) When the individual has not filed a complaint concerning
age discrimination with the Commission, no civil action may be
commenced by any individual under this section until the indi-
vidual has given the Commission not less than thirty days’ notice
of an intent to file such action. Such notice shall be filed within one
hundred and eighty days after the alleged unlawful practice oc-
curred. Upon receiving a notice of intent to sue, the Commission
shall promptly notify all persons named therein as prospective de-
fendants in the action and take any appropriate action to assure
the elimination of any unlawful practice.

(e) Nothing contained in this section shall relieve any Govern-
ment agency or official of the responsibility to assure non-
discrimination on account of age in employment as required under
any provision of Federal law.

(f) Any personnel action of any department, agency, or other
entity referred to in subsection (a) of this section shall not be sub-
ject to, or affected by, any provision of this Act, other than the pro-
visions of sections 7(d)(3) and 12(b) of this Act and the provisions
of this section.

(g)(1) The Civil Service Commission shall undertake a study
relating to the effects of the amendments made to this section by
the Age Discrimination in Employment Act Amendments of 1978,
and the effects of section 12(b) of this Act, as added by the Age Dis-
crimination in Employment Act Amendments of 1978.

(2) The Civil Service Commission shall transmit a report to the
President and to the Congress containing the findings of the Com-
mission resulting from the study of the Commission under para-
graph (1) of this subsection. Such report shall be transmitted no
later than January 1, 1980.

[29 U.S.C. 633al

EFFECTIVE DATE

SEC. 16. This Act shall become effective one hundred and
eighty days after enactment, except (a) that the Secretary of Labor
may extend the delay in effective date of any provision of this Act
up to an additional ninety days thereafter if he finds that such
time is necessary in permitting adjustments to the provisions here-
of, and (b) that on or after the date of enactment the Secretary of
Labor is authorized to issue such rules and regulations as may be
necessary to carry out its provisions.

[29 U.S.C. 621 ntl
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APPROPRIATIONS

SEC. 17. There are hereby authorized to be appropriated such
sums as may be necessary to carry out this Act.

129 U.S.C. 6341
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