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The Parliament of New Zealand enacts as follows:

1 Title
This Act is the Criminal Proceeds (Recovery) Act 2009.

2 Commencement
This Act comes into force on 1 December 2009.
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(1)

)

(1)

2)

Part 1
Preliminary provisions

Purpose

Purpose

The primary purpose of this Act is to establish a regime for the

forfeiture of property—

(a)  that has been derived directly or indirectly from signifi-
cant criminal activity; or

(b)  that represents the value of a person’s unlawfully de-
rived income.

The criminal proceeds and instruments forfeiture regime es-

tablished under this Act proposes to—

(a) eliminate the chance for persons to profit from under-
taking or being associated with significant criminal ac-
tivity; and

(b)  deter significant criminal activity; and

(c) reduce the ability of criminals and persons associated
with crime or significant criminal activity to continue
or expand criminal enterprise; and

(d)  deal with matters associated with foreign restraining
orders and foreign forfeiture orders that arise in New
Zealand.

Overview

Overview

In general terms, this Act—

(a) provides for the restraint and forfeiture of property de-
rived as a result of significant criminal activity without
the need for a conviction; and

(b)  sets out certain procedural matters relating to the forfei-
ture of instruments of crime if a conviction has been or
may be entered. Many aspects of the conviction-based
forfeiture regime are included in the Sentencing Act
2002.

More specifically,—

(a)  Part 1 deals with preliminary matters including, without
limitation, interpretation and the application of this Act;
and
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€)

(1

(b)  subpart 1 of Part 2 deals with general matters relat-
ing to the criminal proceeds and instruments forfeiture
regime; and

(c)  subpart 2 of Part 2 deals with the restraint of property
that may later become the subject of a forfeiture order;
and

(d) subpart 3 of Part 2 deals with civil forfeiture orders
(which are assets forfeiture orders and profit forfeiture
orders); and

(e)  subpart4 of Part 2 deals with certain procedural matters
associated with conviction-based instrument forfeiture
orders; and

(f)  subpart 5 of Part 2 sets out the powers of the Official
Assignee; and

(g) subpart 6 of Part 2 sets out the powers of the police; and

(h)  subpart 7 of Part 2 provides for investigative powers for
various agencies; and

(i)  subpart 8 of Part 2 deals with foreign restraining orders
and foreign forfeiture orders; and

()  subpart 9 of Part 2 deals with certain miscellaneous mat-
ters; and

(k)  subpart 10 of Part 2 sets out consequential amendments.

This overview is by way of explanation only. If any provision

of this Act conflicts with this overview, the other provision

prevails.

Interpretation
Interpretation
In this Act, unless the context otherwise requires,—

all or part of a respondent’s property means all or part of the
property in which an identifiable respondent has an interest
assets forfeiture order means an order made under section
50(1)

benefit includes proceeds and property

civil forfeiture order means an assets forfeiture order or a
profit forfeiture order

Commissioner means the Commissioner of Police

15
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convert means, in relation to property, to change it from one
form to another, whether by sale or by some other means (for
example, selling a car and buying a boat with the proceeds of
the sale)
dealing with, in relation to property,—
(a) means to use or deal with property in any way and by
any means; and
(b) includes,—
(i)  ifadebtis owed by a person, making a payment
to any person to reduce that debt; and
(i)  removing property from New Zealand; and
(ii1)) receiving or making a gift of property; and
(iv) registering an interest in property
department has the same meaning as in section 2(1) of the
State Sector Act 1988

document—

(a) meansadocument in any form (including, without limi-
tation, a document in an electronic form); and

(b) includes (without limitation) any of the following:

(i)  any writing on any material:

(i1))  information recorded or stored by means of a tape
recorder, computer, or other device:

(ii1)) material subsequently derived from information
recorded or stored in the manner described in
subparagraph (ii):

(iv) labels, markings, or other writing that identifies
or describes any thing of which it forms part, or
to which it is attached by any means:

(v)  books, maps, plans, graphs, or drawings:

(vi) photographs, films, negatives, tapes, or any other
device in which 1 or more visual images are em-
bodied so as to be capable (with or without the aid
of some other equipment) of being reproduced

financial institution means either a person within the meaning
of financial institution as defined in section 3 of the Financial
Transactions Reporting Act 1996 or as defined in section 5
of the Anti-Money Laundering and Countering Financing of
Terrorism Act 2009
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foreign country has the same meaning as in section 2(1) of
the Mutual Assistance in Criminal Matters Act 1992

foreign forfeiture order has the same meaning as in section
2(1) of the Mutual Assistance in Criminal Matters Act 1992

foreign order means a foreign forfeiture order or a foreign
restraining order
foreign qualifying forfeiture offence has the same meaning

as in section 2(1) of the Mutual Assistance in Criminal Matters
Act 1992

foreign restrained property means property that is the sub-
ject of a foreign restraining order

foreign restraining order has the same meaning as in section
2(1) of the Mutual Assistance in Criminal Matters Act 1992
forfeited property means property that is the subject of a for-
feiture order

forfeiture order means an assets forfeiture order, a profit for-
feiture order, or an instrument forfeiture order

former interest holder means, in relation to a forfeiture order,
any person whose interest in property has been forfeited by the
order

instrument forfeiture order means an order made under sec-
tion 142N of the Sentencing Act 2002

instrument of crime means—

(a)  property used (wholly or in part) to commit or facilitate
the commission of a qualifying instrument forfeiture of-
fence; and

(b) inrelation to a qualifying instrument forfeiture offence
that is an offence against section 8(1) or (2A) of the
Terrorism Suppression Act 2002, includes funds (as de-
fined in section 4(1) of that Act) allocated for the pur-
poses of committing that offence; and

(c) inrelation to any property referred to in paragraphs (a)
and (b), the proceeds of any disposition of that property
or any other property into which that property is con-
verted, after the commission of the qualifying instru-
ment forfeiture offence, except to the extent provided
otherwise by any order of a court under this Act or the

17
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Sentencing Act 2002, excluding any severable interest
or granting relief
interest, in relation to property of any kind (including, without
limitation, restrained property or forfeited property), means—
(a) alegal or equitable estate or interest in the property; or
(b)  aright, power, or privilege in connection with the prop-
erty
interim foreign restraining order means an order applied for
under section 128

lawyer means a barrister or solicitor, as those terms are defined
in section 2 of the Law Practitioners Act 1982

Official Assignee means the Official Assignee of New
Zealand

organisation means an organisation listed in Part 2 of Sched-
ule 1 of the Ombudsmen Act 1975

profit forfeiture order means an order made under section 55
property—
(a)  means real or personal property of any kind—

(1)  whether situated in New Zealand or a foreign

country; and

(i1)  whether tangible or intangible; and

(ii1))  whether movable or immovable; and
(b) includes an interest in real or personal property
proposed restrained property means property in relation to
which a restraining order is sought

prosecutor—

(a) means, in relation to an application for a restraining
order relating to an instrument of crime or to any mat-
ter relating to an instrument forfeiture order, the person
who is for the time being in charge of the file or files
that relate to the criminal proceeding for the qualifying
instrument forfeiture offence to which the restraining
order or instrument forfeiture order relates; and

(b) includes—

(i)  any other employee of the person or agency by
whom the prosecutor is employed who has re-
sponsibilities for any matter directly connected
with the proceedings; and
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(i)  any counsel representing the person who laid the
information in the proceedings; and

(i) in the case of a private prosecution, the person
who laid the information and any counsel repre-
senting that person

qualifying instrument forfeiture offence—

(a) means an offence punishable by a maximum term of
imprisonment of 5 years or more; and

(b)  includes an attempt to commit, conspiring to commit, or
being an accessory to an offence if the maximum term
of imprisonment for that attempt, conspiracy, or activity
is 5 years or more

relevant period of criminal activity, in relation to an appli-

cation for a profit forfeiture order, means the period that ends

on the date the application is made and starts 7 years before—

(a) the date of the application for the relevant restraining
order, if the application for the profit forfeiture order
relates, wholly or in part, to restrained property; or

(b)  the date of the application for the profit forfeiture order,
if the application for the profit forfeiture order does not
relate to restrained property

respondent means,—

(a) in relation to an application for a restraining order or
forfeiture order, the person identified in that application
as the respondent (if any); and

(b)  inrelation to a restraining order or forfeiture order that
has been made, the person in relation to whom that order
is made (if any)

restrained property means property that is the subject of a

restraining order

restraining order means an order made under section 24, 25,

or 26

significant criminal activity has the meaning given to it in
section 6
significant foreign criminal activity has the same meaning as

in section 2(1) of the Mutual Assistance in Criminal Matters
Act 1992

19
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2)

20

specific property means identifiable property in relation to
which there may, but need not, be a person who is an iden-
tifiable owner
tainted property—
(a) means any property that has, wholly or in part, been—
(i)  acquired as a result of significant criminal activ-
ity; or
(i)  directly or indirectly derived from significant
criminal activity; and
(b)  includes any property that has been acquired as a result
of, or directly or indirectly derived from, more than 1
activity if at least 1 of those activities is a significant
criminal activity

unlawfully benefited from significant criminal activity has

the meaning given to it in section 7.

A reference in this Act to benefits, proceeds, or property being

derived by a person (person A) includes benefits, proceeds, or

property derived—

(a) directly or indirectly by person A; and

(b) by another person at the request or direction of per-
son A.

Section 5(1) financial institution: substituted, on 17 October 2009, by section
161(2) of the Anti-Money Laundering and Countering Financing of Terrorism
Act 2009 (2009 No 35).

Meaning of significant criminal activity

In this Act, unless the context otherwise requires, significant

criminal activity means an activity engaged in by a person

that if proceeded against as a criminal offence would amount
to offending—

(a) that consists of, or includes, 1 or more offences punish-
able by a maximum term of imprisonment of 5 years or
more; or

(b)  from which property, proceeds, or benefits of a value
of $30,000 or more have, directly or indirectly, been
acquired or derived.

A person is undertaking an activity of the kind described in
subsection (1) whether or not—
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(a)  the person has been charged with or convicted of an
offence in connection with the activity; or

(b)  the person has been acquitted of an offence in connec-
tion with the activity; or

(c) the person’s conviction for an offence in connection
with the activity has been quashed or set aside.

Any expenses or outgoings used in connection with an activity

of the kind described in subsection (1) must be disregarded for

the purposes of calculating the value of any property, proceeds,

or benefits under subsection (1)(b).

Meaning of unlawfully benefited from significant criminal
activity

In this Act, unless the context otherwise requires, a person
has unlawfully benefited from significant criminal activity
if the person has knowingly, directly or indirectly, derived a
benefit from significant criminal activity (whether or not that
person undertook or was involved in the significant criminal
activity).

Application

This Act to bind the Crown
This Act binds the Crown.

Application

This Act applies in respect of—

(a) qualifying instrument forfeiture offences or, if applic-
able, foreign qualifying forfeiture offences committed,
or believed to have been committed, before, on, or after
the commencement of this section; and

(b)  significant criminal activity or, if applicable, significant
foreign criminal activity engaged in, or believed to have
been engaged in, before, on, or after the commencement
of this section.
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Part 2
Criminal proceeds and instruments
forfeiture regime

Subpart 1—General provisions

Nature of proceedings

Proceedings relating to any of the following are civil proceed-

ings:

(a)  arestraining order:

(b)  an order excluding an interest from restrained property:

(c) an assets forfeiture order:

(d)  a profit forfeiture order:

(¢) an order for relief from a civil forfeiture order:

(f)  an appeal from a civil forfeiture order:

(g) an interim foreign restraining order:

(h) registering a foreign restraining order in New Zealand:

(i)  registering a foreign forfeiture order in New Zealand:

()  an order for relief from a foreign restraining order or
foreign forfeiture order registered in New Zealand.

Proceedings relating to instrument forfeiture orders are pro-

ceedings under the Sentencing Act 2002 and, in relation to

an appeal from an instrument forfeiture order, the Summary

Proceedings Act 1957 or the Crimes Act 1961, as the case re-

quires.

Compare: Criminal Assets Recovery Act 1990 s 5 (NSW)

Restraint not necessary before forfeiture

Property may, but need not, be restrained property or foreign
restrained property before it becomes forfeited property or the
subject of a foreign forfeiture order registered in New Zealand.

Conversion of restrained property and foreign restrained
property

Restrained property converted into another form (converted
property) remains restrained property for the purposes of the
restraining order to which it is subject and for the purposes of
any forfeiture order made in relation to that property, despite
the converted property not having been the property that was
originally restrained.
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Foreign restrained property converted into another form (con-
verted property) remains foreign restrained property for the
purposes of any foreign restraining order registered in New
Zealand and for the purposes of any foreign forfeiture order
registered in New Zealand in relation to that property, despite
the converted property not having been the property that was
originally restrained.

No identifiable owner required for certain proceedings
relating to specific property

In proceedings for a restraining order or an assets forfeiture
order relating to specific property, an owner of that specific
property need not be identified.

Subsection (1) does not apply to proceedings to register a for-
eign restraining order.

Differing grounds for restraining and later forfeiting
property

If proceedings for a forfeiture order or to register a foreign
forfeiture order in New Zealand involve restrained property
or property that was the subject of a foreign restraining order
registered in New Zealand, the forfeiture order or the regis-
tration of a foreign forfeiture order may be sought on grounds
that differ from those on which the restraining order was made
or the foreign restraining order was registered.

No criminal proceedings required for civil forfeiture
order or in registering foreign forfeiture order

The significant criminal activity or significant foreign criminal
activity on which a civil forfeiture order or registration of a
foreign forfeiture order in New Zealand is based does not need
to be, or to have been, the subject of any criminal proceedings
in New Zealand or a foreign country.

23



Reprinted as at

Part 2 s 16 Criminal Proceeds (Recovery) Act 2009 17 October 2009

16

(1)

)

17
(D)

)
€)

18

24

Quashing criminal proceedings does not impact on civil
forfeiture

Subsection (2) applies if criminal proceedings are commenced
or pending or have been withdrawn or determined in respect
of any significant criminal activity that is the basis for—

(a) an assets forfeiture order or a profit forfeiture order; or
(b)  an application for an order of that kind.

If this subsection applies, the order or application is not af-
fected by the criminal proceedings, even if any conviction en-
tered in those proceedings is or has been quashed or set aside.

Multiple forfeiture orders and foreign forfeiture orders
Nothing in this Act restricts a court from making 1 or more of
the following types of orders in relation to the same instance
of significant criminal activity:

(a) assets forfeiture orders:

(b) instrument forfeiture orders:

(c)  profit forfeiture orders.

Subsection (1) is subject to section 54(1)(b).

Nothing in this Act restricts a court from registering 1 or more
foreign forfeiture orders in New Zealand in relation to the
same instance of significant foreign criminal activity.

Subpart 2—Restraining orders
Applying for restraining order

Applying for restraining order

The following persons may apply for a restraining order:

(a) the Commissioner may apply for a restraining order of
the kind described in section 24 or 25 (which relate to
restraining specific property or all or part of a respond-
ent’s property):

(b)  a prosecutor may apply for a restraining order of the
kind described in section 26 (which relates to restrain-
ing an instrument of crime).

Compare: 1991 No 120 s 39(1)
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Application for restraining order to identify proposed

restrained property, respondent (if any), and interest

holders

An application for a restraining order must identify the follow-

ing:

(a) the proposed restrained property; and

(b)  the respondent (if any); and

(c)  any other persons who, to the knowledge of the appli-
cant, have an interest in the proposed restrained prop-

erty.

Court to which application for restraining order made
An application for a restraining order must be made to,—
(a)  in the case of an application made under section 24 or
25, the High Court; and
(b)  in the case of an application made under section 26,—
(1)  the High Court; or
(i)  ifthe charge of the offence with which the instru-
ment of crime is associated has been or is to be
tried in a District Court, the District Court.
Compare: 1991 No 120 s 39(1)

Applications for restraining order made on and
without notice

Application for restraining order on notice

An applicant for a restraining order must,—

(a)  so far as is practicable, serve a copy of the application
on any person who, to the knowledge of the applicant,
has an interest in the proposed restrained property (in-
cluding, if applicable, the respondent); and

(b)  serve a copy of the application on the Official Assignee.

The court hearing an application for a restraining order may,
at any time before the application is finally determined, direct
the applicant to serve a copy of the application on a specified
person or class of persons, in the manner and within the time
that the court thinks fit.

Compare: 1991 No 120 s 40(a), (b)
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Application for restraining order without notice

A court that receives an application for a restraining order may,
on the request of the applicant, consider the application with-
out notice being given to any or all of the persons mentioned
in section 21(1)(a) if the court is satisfied that there is a risk
of the proposed restrained property being destroyed, disposed
of, altered, or concealed if notice were given to the person or
those persons.

If an application is made for a restraining order without notice,
the court must, so far as it is practicable and consistent with
the interests of justice, ensure that the application is dealt with
speedily.

Any provisions of this subpart that relate to restraining orders
applied for on notice apply, with any necessary modifications,
to restraining orders applied for without notice.

Compare: 1991 No 120 s 41(1), (6)

Being heard at hearing for restraining order

Who may be heard at hearing for restraining order

The following persons are entitled to appear and to adduce evi-

dence at the hearing of an application for a restraining order:

(a) the applicant:

(b) any person who holds an interest in the proposed re-
strained property (including, if applicable, the respond-
ent):

(c)  the Official Assignee.

Subsection (1) is subject to section 22.

Compare: 1991 No 120 s 40(c)

Making restraining orders

Making restraining order relating to specific property

A court hearing an application for a restraining order relating

to specific property may, if the court is satisfied it has reason-

able grounds to believe that any property is tainted property,

make an order that the property (restrained property)—

(a) is not to be disposed of, or dealt with, other than is
provided for in the restraining order; and
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(b)  is to be under the Official Assignee’s custody and con-
trol.

A restraining order may be made under subsection (1) whether
or not there is a respondent in relation to whom the restraining
order relates.

Making restraining order relating to all or part of

respondent’s property

A court hearing an application for a restraining order relating

to all or part of a respondent’s property may, if the court is

satisfied it has reasonable grounds to believe that the respond-

ent has unlawfully benefited from significant criminal activity,

make an order that the property it specifies in the order (re-

strained property)—

(a) is not to be disposed of, or dealt with, other than is
provided for in the restraining order; and

(b)  is to be under the Official Assignee’s custody and con-
trol.

A restraining order made under subsection (1) may relate to

any of the following:

(a) all of a respondent’s property (including property ac-
quired after the making of the order):

(b)  specified parts of a respondent’s property:

(c) all of a respondent’s property (including property ac-
quired after the making of the order) other than specif-
ically excluded property.

Compare: 1991 No 120 ss 39(2)(b), (c), 42(1)

Making restraining order relating to instrument of crime
A court hearing an application for a restraining order relating
to an instrument of crime may, if either of the circumstances in
paragraph (a) or (b) of subsection (2) exist, make an order that
the property it specifies in the order (restrained property)—
(a) is not to be disposed of, or dealt with, other than is
provided for in the restraining order; and
(b) is to be under the Official Assignee’s custody and con-
trol.

The circumstances are—
(a) that—

27
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(i)  the respondent has been charged with a qualify-
ing instrument forfeiture offence; and
(i)  the court is satisfied it has reasonable grounds to
believe that the property referred to in the appli-
cation is an instrument of crime used to facilitate
that qualifying instrument forfeiture offence; or
(b)  that the court is satisfied it has reasonable grounds to
believe—
(i)  that the respondent will be charged with a quali-
fying instrument forfeiture offence within 48
hours; and
(i)  that the property referred to in the application
is an instrument of crime used to facilitate that
qualifying instrument forfeiture offence.
Compare: 1991 No 120 s 42(1)

Registration of restraining orders

Registration of restraining orders on registers

Subsection (2) applies if a restraining order is made against
property of a kind that is covered by a New Zealand enactment
that enables the registration of—

(a) title to that property; or

(b)  charges over that property.

If this subsection applies, any authority responsible for admin-
istering an enactment of the kind referred to in subsection (1)
must, if requested to do so by the applicant for the restraining
order, record on the register the particulars of the restraining
order.

If the particulars are so recorded on the register, any person
who subsequently deals with the property is deemed to have
notice of the restraining order at the time of the dealing.
Compare: 1991 No 120 s 57

Conditions on restraining order

Conditions on restraining order
A court may make a restraining order subject to any conditions
the court thinks fit including, without limitation, conditions
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that provide for the following to be met out of a respondent’s

restrained property:

(a)  thereasonable living costs of the respondent and any of
his or her dependants:

(b)  the reasonable business expenses of the respondent:

(c) the payment of any specified debt incurred by the re-
spondent in good faith:

(d) any other expenses allowed by the court.

Despite subsection (1)(d), a court may not allow any legal ex-
penses to be met out of a respondent’s restrained property.

In determining whether or not to make a restraining order sub-
ject to a condition, the court must have regard to the ability of
a respondent to meet the reasonable living costs, expenses, or
debt concerned out of property that is not restrained property.
In this section a dependant is a person who is dependent on
the respondent and who is either or both—

(a)  achild of the respondent:

(b)  a member of the household of the respondent.

Compare: 1991 No 120 s 42(2), (3)

Undertakings as to damages or costs in relation
to restraining orders

Undertakings as to damages or costs in relation to
restraining orders

A court may require an applicant for a restraining order, or
an applicant for an extension of the duration of a restraining
order under section 41, to give satisfactory undertakings with
respect to the payment of damages or costs, or both, in relation
to the making, operation, or extension of the duration of the
restraining order.

A court may decline to make a restraining order or extend the
duration of a restraining order if the applicant for the order or
extension fails to give the court the undertakings with respect
to the payment of damages or costs, or both, that the court
requires.

29
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Any expense incurred by the Crown in satisfaction of an under-
taking given on behalf of the Crown under subsection (1) may
be incurred without further appropriation than this section.
Compare: 1991 No 120 s 45

Excluding severable interest from restrained
property

Excluding severable interest from restrained property
A person (other than the respondent) who has a severable inter-
est in proposed restrained property or restrained property may
apply to the court that is to consider, or has considered, the ap-
plication for a restraining order to have that person’s severable
interest excluded from—
(a)  arestraining order that the court may make; or
(b) arestraining order the court has made.

The court must exclude a severable interest from proposed re-

strained property or restrained property at, or after, the time a

restraining order is made if the applicant proves on the balance

of probabilities—

(a)  thatthe applicant has an interest in the property to which
the restraining order relates; and

(b)  if the order was or is to be made under section 24 or
25, that the applicant has not unlawfully benefited from
the significant criminal activity to which the restraining
order relates; and

(c)  if the order was or is to be made under section 26, that
the applicant was not involved in the qualifying instru-
ment forfeiture offence to which the restraining order
relates.

The court may exclude a severable interest from proposed re-

strained property or restrained property at, or after, the time a

restraining order is made if it considers that it is in the public

interest to do so, having regard to all the circumstances, in-

cluding, without limitation,—

(a) any undue hardship that is reasonably likely to be
caused to any person by the severable interest in
property being made or having been made restrained

property:
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(b)  the gravity of the significant criminal activity or quali-
fying instrument forfeiture offence with which the prop-
erty in which the person has a severable interest is as-
sociated:

(c)  the likelihood that the interest will become subject to a
forfeiture order.

Compare: 1991 No 120 s 48

Excluding severable interest from restrained property

when applicant mortgagee

Subsection (2) applies if—

(a) an applicant to exclude a severable interest from pro-
posed restrained property or restrained property under
section 30(1) is a mortgagee; and

(b) as a result of the mortgagee’s application, a court ex-
cludes the mortgagee’s interest; and

(c)  the property that is the subject of the mortgage is sold
in order to exclude the mortgagee’s interest from the
restrained property.

If this subsection applies, any proceeds resulting from the sale

of the property that are payable to the mortgagor are, if the

restraining order is made, restrained property, despite the pro-
ceeds from the sale not being property that the court originally
restrained.

Compare: 1991 No 120 s 48

Disposition or dealings set aside from restrained

property

Certain disposition or dealing set aside from restrained

property

A successful applicant for a restraining order may apply to the

court that made the restraining order for an order that a dis-

position or dealing be set aside on the ground that restrained

property was disposed of, or otherwise dealt with, in contra-

vention of the restraining order.

On an application under subsection (1), the court may—

(a)  set the disposition or dealing aside—

31
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(i)  as from the day on which the disposition or deal-
ing took place; or

(i)  as from the day of the order; and

(b)  declare the respective rights of any persons who ac-
quired interests in the property on or after the day on
which the disposition or dealing took place and before
the day of the order.

Compare: 1991 No 120 s 59

Further orders associated with restraining
orders

Applying for further orders

An application for a further order may be made by—

(a) the applicant for the restraining order with which the
further order is associated; or

(b)  a person with an interest in the restrained property or
proposed restrained property with which the further
order is associated; or

(c) the Official Assignee; or

(d)  with the leave of the court, any other person.

The application must be served on every person (other than the

applicant) who is a party to the proceeding in which—

(a) the making of the associated restraining order is to be
considered; or

(b) the associated restraining order was made.

The following persons are entitled to appear and to adduce

evidence at the hearing of an application for a further order:

(a) the applicant:

(b)  a person with an interest in the restrained property or
proposed restrained property with which the further
order is associated:

(c)  the Official Assignee:

(d)  with the leave of the court, any other person.

Compare: 1991 No 120 s 47(3)

Making further orders
On an application under section 33(1), a court may, if it con-
siders it appropriate, make further orders in relation to the re-
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strained property (which may, but need not, be an order of any
1 or more of the types referred to in section 35).

A further order may be made—

(a)  at the time the associated restraining order is made; or

(b)  at any later time before the expiry of the associated re-
straining order.

Compare: 1991 No 120 s 47(1)

Types of further order

Without limiting the generality of section 34(1), a court may,

on an application under section 33(1), make 1 or more of the

following further orders in relation to restrained property:

(a) an order varying the restrained property to which a re-
straining order relates:

(b)  an order varying any condition to which a restraining
order is subject:

(c) an order for any person (including, without limitation,
the respondent) to be examined by the court or the regis-
trar of the court concerning the nature and location of
any restrained property:

(d)  an order relating to the carrying out of any undertaking
given under section 29:

(e)  an order relating to the Official Assignee that—

(i)  regulates the manner in which the Official As-
signee may exercise his or her powers or perform
his or her duties under a restraining order:

(i)  determines any question relating to the restrained
property (including any question relating to the
liabilities of any person holding an interest in
the restrained property), or the exercise of the
powers, or the performance of the duties, of the
Official Assignee:

(i) requires the examination, before the Official As-
signee, of any person holding an interest in the
restrained property or any other person, concern-
ing the nature and location of the restrained prop-
erty:

(iv) directs any person holding an interest in the re-
strained property to furnish the Official Assignee,

33
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within the time specified in the order, with a state-
ment on oath setting out any particulars of that
interest or that property that the court thinks fit:

(v)  directs the Official Assignee to sell restrained
property (including, without limitation, a busi-
ness) in order to preserve the value of the re-
strained property:

(vi) directs the Official Assignee to make mortgage
payments or payments in respect of any other
encumbrance from the restrained property.

Compare: 1991 No 120 s 47(2)

Impact of certain further orders

A person to whom an order made under section 35(c) or (e)(iii)
or (iv) applies, is not excused from answering any question,
or furnishing any information, on the ground that compliance
with that requirement could or would tend to incriminate that
person or subject that person to any penalty or forfeiture.

An examination by the Official Assignee under an order made
under section 35(e)(iii) is a judicial proceeding within the
meaning of section 108 of the Crimes Act 1961 (which relates
to perjury).

A person required to be examined under an order made under
section 35(c) or (e)(ii1) must, before being required to comply
with any requirements imposed by the order, be given a rea-
sonable opportunity to arrange for a lawyer to accompany the
person.

The proceeds of a sale resulting from an order made under
section 35(e)(v) are restrained property, despite the proceeds
from the sale not being the property that the court originally
restrained.

Compare: 1991 No 120 s 47(5), (6)

Duration of restraining orders and further
orders

Duration of restraining orders and further orders
A restraining order expires on the earlier of the following:
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(a)  the date that is the end of the period that is 1 year after
the date on which the restraining order is made:

(b)  the date of the making or declining of a forfeiture order
associated with the same property.

(2)  Despite subsection (1),—

(a) ifacourtdeclines to make a forfeiture order, but the ap-
plicant indicates that the applicant will appeal that de-
cision, a restraining order expires on the date specified
in section 38; and

(b) if a restraining order is applied for without notice, it
expires on the date specified in section 39; and

(c) if a restraining order relates to an instrument of crime
and the circumstances in section 40 apply to it, the re-
straining order expires on the date specified in that sec-
tion; and

(d)  if the duration of a restraining order is extended by a
court, the restraining order expires on the date specified
by the court under section 41; and

(e) ifarestraining order relates to property in which no per-
son has claimed an interest, the restraining order expires
on the date that the relevant application for a forfeiture
order is determined, which must not be determined ear-
lier than 1 year after the making of the restraining order.

(3)  On the expiry of a restraining order, any further order associ-
ated with that restraining order also expires.
Compare: 1991 No 120 s 65(1)

38 Duration of restraining order when application for
forfeiture order declined

A restraining order that is in force at the time that a court

declines to make a forfeiture order that is associated with the

same property does not expire, if section 37(2)(a) applies,
until—

(a)  the date that is the end of a period of 7 working days
from the date of that decision, if an appeal has not been
lodged in the court by that date; or

(b) if an appeal has been lodged in the court by that date,
on the date of the withdrawal or determination of that
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appeal, or, if a further appeal is lodged, on the date of
the withdrawal or determination of that further appeal.

Duration of restraining order when application without
notice

A restraining order made as a result of an application made
without notice under section 22 (restraining order A) ceases
to be in force on the date that is the end of the period of 7 days
commencing on the date on which restraining order A is made.

However, if, before restraining order A expires, an application
is made with notice for a restraining order on notice (restrain-
ing order B) in relation to the same property to which restrain-
ing order A relates (whether or not the application also relates
to any other property), restraining order A continues in force
until the application for restraining order B is finally disposed
of.

An applicant for restraining order B must prosecute the appli-
cation with all due diligence, and if the applicant does not do
so, the court may, on the application of any party to the pro-
ceedings, order that the proceedings be struck out.

If an application is made for restraining order B, the court
must, so far as it is practicable and consistent with the interests
of justice, ensure that the application is dealt with speedily.
Compare: 1991 No 120 s 41(2)—(5)

Duration of restraining order relating to instrument of
crime in certain circumstances
A restraining order that relates to an instrument of crime made
under section 26(2)(b) expires at the end of the period of 48
hours after the making of the order (the 48-hour period) if
the defendant has not been charged with the offence, or a
related qualifying instrument forfeiture offence, with which
the instrument of crime is associated before the expiry of the
48-hour period.
Subsection (3) applies if—
(a)  arestraining order is made in reliance on—

(i)  aperson’s conviction for a qualifying instrument

forfeiture offence under section 26(2)(a) or the
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charging of a person with a qualifying instrument
forfeiture offence; or

(i)  the proposed charging of a person with a quali-
fying instrument forfeiture offence under section
26(2)(b), and the person is, within the 48-hour
period, charged with the offence or a related
qualifying instrument forfeiture offence; and

(b) either of the following occurs:

(i)  the charge is withdrawn and the person is not
charged with a related qualifying instrument for-
feiture offence by the time the charge is with-
drawn:

(i)  the person is acquitted of the charge or the con-
viction is quashed and the person has not been
charged with a related qualifying instrument for-
feiture offence by the time of the acquittal or
quashing.

If this subsection applies, the restraining order expires on the
date when—

(a)  the charge is withdrawn; or

(b)  the acquittal or quashing occurs.

Compare: 1991 No 120 s 65

Extending duration of restraining order

If a court has made a restraining order, the applicant for that
order may, before the restraining order expires, apply to that
court to extend its duration.

If an application is made under subsection (1), the court may
order that the operation of the restraining order be extended
for a period not exceeding 1 year.

The duration of a restraining order may be extended more than
once under this section.

If, before a restraining order would otherwise expire under sec-
tion 37(1), an application is made to a court under this section
and the application is granted, the restraining order ceases to
be in force on the date specified in the court’s order.

Compare: 1991 No 120 s 66(1), (2)

37
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Additional matters relating to extending duration of
restraining order

On making any order under section 41(2), the court may vary
the restraining order in any way it considers fit, including,
without limitation, by specifying whether all or part of the re-
strained property is to remain subject to the restraining order
during the extended period of operation.

An applicant for an order under section 41(1) must serve a
copy of the application on any person who, to the knowledge of
the applicant, has an interest in the property that is the subject
of the application.

Compare: 1991 No 120 s 66(3), (4)

Subpart 3—Civil forfeiture orders
Applications for civil forfeiture orders

Who may apply
The Commissioner may apply for a civil forfeiture order.
Compare: 1991 No 120 s 8(1)

Application to High Court

An application for a civil forfeiture order must be made to the
High Court.

Compare: 1991 No 120 s 8(2)

Notice and entitlement to be heard in relation to
civil forfeiture orders

Application for civil forfeiture order on notice

The Commissioner must serve a copy of an application for a
civil forfeiture order, so far as is practicable to do so, on every
person who, to the knowledge of the Commissioner, has an in-
terest in the property to which the application relates (includ-
ing, if applicable, the respondent).

The Commissioner must also serve a copy of the application
on the Official Assignee.

On an application for a civil forfeiture order, the High Court
may, at any time before the application is finally determined,
direct the Commissioner to serve notice of the application on a
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specified person or class of persons, in the manner and within
the time the Court thinks fit.
Compare: 1991 No 120 s 10(1)

Who may be heard at hearing for civil forfeiture order

The following persons are entitled to appear and to adduce

evidence at the hearing of an application for a civil forfeiture

order:

(a)  the applicant; and

(b) any person on whom the application is served (includ-
ing, if applicable, the respondent); and

(c)  any other person who claims an interest in the property
to which the application relates.

Compare: 1991 No 120 s 10(2)

Matters relating to application for civil
forfeiture order

Amending application for civil forfeiture order

The High Court may amend an application for a civil forfeiture
order—

(a)  on the Court’s own initiative; or

(b) at the request of the Commissioner.

However, the Court must not amend an application for a civil
forfeiture order to include additional property, proceeds, or
benefits unless the Court is satisfied that—

(a) the additional property, proceeds, or benefits were not
reasonably able to be identified when the application for
the civil forfeiture order was made; or

(b)  the evidence necessary to support the application in re-
lation to the additional property, proceeds, or benefits
only became available after the application for the civil
forfeiture order was made.

Ifthe Court amends an application under this section, the Court

must direct the Commissioner to serve notice of the amend-

ment on—

(a) every person referred to in section 46; and

39
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(b)  any person who the Commissioner has reason to believe
may have an interest in any additional property included
in the application by the amendment.

Compare: 1991 No 120 s 12

Notice of application for civil forfeiture order may be

recorded on registers

Subsection (2) applies if an application is made for a civil for-

feiture order against property of a kind that is covered by a

New Zealand enactment that enables the registration of—

(a) title to that property; or

(b)  charges over that property.

If this subsection applies, the High Court hearing the appli-

cation may, at any time before finally determining it, order

any authority responsible for administering an enactment of

the kind referred to in subsection (1) (an Authority) to enter

on the register a note of the fact that an application has been

made for a civil forfeiture order against the property.

The Court must order an Authority to cancel an entry made on

a register under subsection (2) if—

(a) theapplication to which the entry relates is finally deter-
mined and the specified period (as described in section
82(2) for assets forfeiture orders and section 83(2) for
profit forfeiture orders) has expired; or

(b)  proceedings for the application to which the entry re-
lates are discontinued for any reason (including, with-
out limitation, because the application is withdrawn); or

(c)  the application to which the entry relates is amended so
as to exclude the property in respect of which the entry
is made.

Compare: 1991 No 120 s 11

Application for assets forfeiture order

Application for assets forfeiture order to specify proposed
forfeited property, grounds, respondent (if any), and
persons with interests (if known)

The Commissioner must specify the following in an applica-
tion for an assets forfeiture order:
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(a)  the property that the Commissioner alleges is tainted
property; and

(b)  the grounds for the Commissioner’s belief that the prop-
erty is tainted property; and

(c)  the respondent (if any); and

(d) any other persons who, to the knowledge of the Com-
missioner, have an interest in the property to which the
application relates.

Compare: 1991 No 120 s 9

Making assets forfeiture order

Making assets forfeiture order

If, on an application for an assets forfeiture order, the High
Court is satisfied on the balance of probabilities that specific
property is tainted property, the Court must make an assets
forfeiture order in respect of that specific property.

Subsection (1) is subject to section 51.

The Court must specify in an assets forfeiture order the prop-
erty to which the order applies and that the property—

(a)  vests in the Crown absolutely; and

(b)  1isin the custody and control of the Official Assignee.

Despite subsection (1), the Court may not make an assets for-

feiture order in relation to property that no person has claimed

an interest in, unless the Court is satisfied, on the balance of

probabilities, of the following additional matters:

(a)  that a restraining order was earlier made in relation to
the same property; and

(b)  that the restraining order has been in place for a period
of at least 1 year; and

(c) that the Commissioner has contacted or made all rea-
sonable efforts to contact any person the Commissioner
believes may have an interest in the property.

If any property that is land is vested in the Crown absolutely

as a consequence of an assets forfeiture order made under sub-

section (3), an interest recorded on the title to the land that is

not affected by the assets forfeiture order is not extinguished.

Compare: 1991 No 120 ss 15(1), 16(1)
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Exclusion of respondent’s property from assets forfeiture
order because of undue hardship
The High Court may, on an application made by the respondent
before an assets forfeiture order is made, exclude certain prop-
erty from an assets forfeiture order if it considers that, having
regard to all of the circumstances, undue hardship is reason-
ably likely to be caused to the respondent if the property is
included in the assets forfeiture order.

The circumstances the Court may have regard to under sub-

section (1) include, without limitation,—

(a)  the use that is ordinarily made, or was intended to be
made, of the property that is, or is proposed to be, the
subject of the assets forfeiture order; and

(b)  the nature and extent of the respondent’s interest in the
property; and

(c) the circumstances of the significant criminal activity to
which the order relates.

Application for profit forfeiture order

Contents of application for profit forfeiture order

An application for a profit forfeiture order must—

(a) name the respondent; and

(b)  describe the significant criminal activity within the rele-
vant period of criminal activity from which the respond-
ent is alleged to have unlawfully benefited; and

(c) state the value of that benefit; and

(d) identify the property in which the respondent holds
interests and the nature of those interests.

Compare: 1991 No 120 s 9

Making profit forfeiture order

Value of benefit presumed to be value in application

If the Commissioner proves, on the balance of probabilities,
that the respondent has, in the relevant period of criminal ac-
tivity, unlawfully benefited from significant criminal activity,
the value of that benefit is presumed to be the value stated in—
(a)  the application under section 52(c); or

(b) if the case requires, the amended application.


http://www.legislation.govt.nz/pdflink.aspx?id=DLM251058

Reprinted as at
17 October 2009 Criminal Proceeds (Recovery) Act 2009 Part 2 s 55

2)

54

(1

2)

3)

55
(1)

2)

The presumption stated in subsection (1) may be rebutted by
the respondent on the balance of probabilities.

High Court must determine maximum recoverable

amount

Before the High Court makes a profit forfeiture order, the

Court must determine the maximum recoverable amount by—

(a) taking the value of the benefit determined in accordance
with section 53; and

(b)  deducting from that the value of any property forfeited
to the Crown as a result of an assets forfeiture order
made in relation to the same significant criminal activity
to which the profit forfeiture order relates.

In determining the value of any property under subsection
(1)(b), the Court may, at its own discretion or at the request
of either party to the proceedings, seek an independent valu-
ation as to the value of the property.

If an assets forfeiture order relating to a determination under
this section is discharged on appeal, the Court may, on appli-
cation by the Commissioner, vary the maximum recoverable
amount in the profit forfeiture order to reflect that there is no
longer a deduction to be made on account of the assets forfei-
ture order.

Making profit forfeiture order

The High Court must make a profit forfeiture order if it is sat-

isfied on the balance of probabilities that—

(a)  the respondent has unlawfully benefited from signifi-
cant criminal activity within the relevant period of crim-
inal activity; and

(b)  the respondent has interests in property.

The order must specify—

(a)  the value of the benefit determined in accordance with
section 53; and

(b)  the maximum recoverable amount determined in ac-
cordance with section 54; and

(c)  the property that is to be disposed of in accordance with
section 83(1), being property in which the respondent
has, or is treated as having, interests.

43
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Subsections (1) and (2) are subject to section 56.

A profit forfeiture order is enforceable as an order made as a
result of civil proceedings instituted by the Crown against the
person to recover a debt due to it, and the maximum recover-
able amount is recoverable from the respondent by the Official
Assignee on behalf of the Crown as a debt due to the Crown.

Exclusion of respondent’s property from profit forfeiture
order because of undue hardship
The High Court may, on an application made by the respondent
before a profit forfeiture order is made, exclude certain prop-
erty from being able to be realised under section 55(2)(c) if it
considers that, having regard to all of the circumstances, undue
hardship is reasonably likely to be caused to the respondent if
the property were realised.

The circumstances the Court may have regard to under sub-

section (1) include, without limitation,—

(a)  the use that is ordinarily made, or was intended to be
made, of the property that is, or is proposed to be, the
subject of the profit forfeiture order; and

(b)  the nature and extent of the respondent’s interest in the
property; and

(c)  the circumstances of the significant criminal activity to
which the profit forfeiture order relates.

After a profit forfeiture order is made, nothing in this section

prohibits a respondent from realising the property that was ex-

cluded from being able to be realised under section 55(2)(c)

if—

(a) after realising other property under that section there is
still a debt owed to the Crown under section 55(4); and

(b)  the respondent agrees to realise the excluded property
in order to pay all or part of that debt.

Profit forfeiture order if respondent has absconded

The High Court may make a profit forfeiture order even if the
respondent has absconded.

In subsection (1), a respondent has absconded if the respond-
ent—
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(a)  is unable to be found; or
(b) by reason of being outside New Zealand, is not
amenable to justice.

Court may treat effective control over property as interest
in property

If the High Court is satisfied that a respondent has effective
control over property, the Court may, on an application made
by the Commissioner, order that the property is to be treated as
though the respondent had an interest in the property specified
by the Court.

An order under subsection (1) may—

(a) be made even if the respondent has no interest in the
property; and

(b)  specify an interest that differs from the interest that the
respondent has in the property.

Without limiting the generality of subsections (1) and (2), the

Court may have regard to—

(a)  shareholdings in, debentures over, or directorships of,
any company that has an interest (whether direct or in-
direct) in the property; and

(b) any trust that has a relationship to the property; and

(c) family, domestic, and business relationships between
persons having an interest in the property or in compan-
ies of the kind referred to in paragraph (a) or in trusts of
the kind referred to in paragraph (b), and any other per-
sons.

Property that is subject to an order under subsection (1) may

be included in any profit forfeiture order and in any restraining

order that is made against the respondent.

If the Commissioner applies for an order under subsection

(1)’_

(a)  the Commissioner must, so far as it is practicable to do
s0, serve notice of the application on the respondent and
on any person who, to the knowledge of the Commis-
sioner, has an interest in the property; and
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(b)  the respondent and any other person who claims an in-
terest in the property are entitled to appear and to adduce
evidence at the hearing of the application.

Compare: 1991 No 120 s 29

Matters associated with making civil forfeiture
order

Additional matters in respect of making civil forfeiture
order
In making a civil forfeiture order, the High Court may do either
or both of the following:
(a)  declare the nature, extent, and value of any person’s
interest in property specified in the civil forfeiture order:
(b)  give any directions that may be necessary and conveni-
ent for giving effect to the civil forfeiture order.
Without limiting the generality of subsection (1)(b), if a Court
makes a civil forfeiture order against any property the title to
which is passed by registration on a register maintained under
any New Zealand enactment, the Court may direct an officer
of the Court to do anything reasonably necessary to obtain
possession of any document required to effect the transfer of
the property and for that purpose may, by warrant, authorise
an officer to enter and search any place or thing and seize any
document.

Sections 115 to 122, so far as applicable and with all neces-
sary modifications, apply in relation to a warrant issued under
subsection (2) as if it were a warrant issued under section 101
to a member of the police.

Compare: 1991 No 120 s 15(3)—«(7)

Civil forfeiture order relating to land

Nothing in section 50 or 55 affects the operation of section 99
of the Land Transfer Act 1952 in relation to a civil forfeiture
order made in respect of an estate or interest in land under that
Act.

If the High Court makes a civil forfeiture order in respect of
an estate or interest in land, the order must be transmitted by
the Registrar of the Court to the Registrar-General of Land or
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the Registrar of Deeds, as the case may be, for the purposes
of registration under the Land Transfer Act 1952 or the Deeds
Registration Act 1908, as the case may require.

Compare: 1991 No 120 s 16(2), (3)

Relief from civil forfeiture order for persons
other than respondent

Person (other than respondent) may apply for relief
before civil forfeiture order made or declined

At any time after an application for a civil forfeiture order
has been made and before the civil forfeiture order is made
or declined, a person (other than the respondent) who claims
an interest in the property sought to be forfeited under a civil
forfeiture order may apply for an order for relief.

Person (other than respondent) may apply for relief for

limited period after civil forfeiture order made

Subsection (2) applies at any time after a civil forfeiture order

is made and before—

(a) the date that is 6 months from the date on which the civil
forfeiture order was made; or

(b)  the date that is the expiry of any further time allowed
by the High Court.

A person (other than the respondent) who claims an interest
in the property to which the civil forfeiture order relates may
apply for an order for relief.

However, if the applicant who seeks relief appeared at the
hearing of the application or amended application for the civil
forfeiture order or was served with that application, the Court
may not grant relief in the absence of special reasons.

Special reasons under subsection (3) include, without limita-

tion, that the Court is satisfied—

(a) that the applicant had a good reason for failing to at-
tend the hearing of the application for the civil forfei-
ture order; or

(b) that evidence proposed to be adduced by the applicant
in connection with the application under subsection (2)
was not reasonably available to the applicant at the time

47
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of the hearing of the application for the civil forfeiture
order.
Compare: 1991 No 120 s 17(1), (2), (4)~(6)

Application for relief from civil forfeiture order to

identify nature and reasons for relief sought

An application for an order for relief from a civil forfeiture

order made under section 61 or 62 must specify the following:

(a) the property and the interest in that property in respect
of which the person seeks relief; and

(b)  the reasons why the applicant should be given relief in
relation to that interest.

Application for relief from civil forfeiture on notice

An applicant for an order for relief from a civil forfeiture order

made under section 61 or 62 must serve notice of the applica-

tion on the following persons:

(a)  the Commissioner:

(b) the Official Assignee:

(c)  any other person (including any former interest holder)
who claims an interest in the property sought to be af-
fected by the order for relief.

Appearing at hearing for relief from civil forfeiture order

The following persons are entitled to appear and to adduce

evidence at the hearing of an application for an order for relief

from a civil forfeiture order made under section 61 or 62:

(a)  the applicant:

(b)  the Commissioner:

(c) the Official Assignee:

(d) any other person (including any former interest holder)
who claims an interest in the property sought to be af-
fected by the order for relief.

Making order for relief from civil forfeiture order where
person has interest and was not involved in significant
criminal activity

On receipt of an application for an order for relief from a civil
forfeiture order under section 61 or 62, the High Court must
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grant the relief that the Court considers appropriate if the appli-

cant proves on the balance of probabilities that the applicant—

(a) has an interest, or would but for any civil forfeiture
order have an interest, in the property to which the ap-
plication relates; and

(b)  has not unlawfully benefited from the significant crim-
inal activity to which the application relates.

The High Court may make an order for relief under this section

at or after the time the associated civil forfeiture order is made.

Making order for relief from civil forfeiture order on
grounds of undue hardship

On an application for an order for relief from a civil forfeiture
order under section 61 or 62, the High Court may grant the
application if it considers that, having regard to all of the cir-
cumstances, undue hardship is reasonably likely to be caused
to the applicant if relief is not granted.

The circumstances the Court may have regard to under sub-

section (1) include, without limitation,—

(a)  the use that is ordinarily made, or was intended to be
made, of the property that is, or is proposed to be, the
subject of the civil forfeiture order; and

(b)  the nature and extent of any person’s interest in the
property; and

(c)  the degree, if any, to which the person had knowledge
of the significant criminal activity to which the property
relates; and

(d)  the circumstances of the significant criminal activity to
which the property or order relates.

Matters associated with relief from civil forfeiture order

when interest severable

If the High Court grants relief from a civil forfeiture order

under section 66 or 67 in respect of a severable interest it

must,—

(a) in the case of an application made under section 61,
direct that the severable interest not be included in any
civil forfeiture order; or

49
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(b)  in the case of an application made under section 62, di-
rect the Official Assignee to transfer the severable inter-
est to the applicant.

Matters associated with relief from civil forfeiture order
when interest not severable

A High Court that grants relief from a civil forfeiture order
under section 66 or 67 in respect of an interest that is not sev-
erable from the property that is, or is to be, the subject of a civil
forfeiture order must direct the Crown to pay the applicant an
amount equal to the value of that interest.

Subpart 4—Instrument forfeiture orders
Effect of instrument forfeiture order

Effect of instrument forfeiture order

An instrument forfeiture order made under section 142N of
the Sentencing Act 2002 must specify the property to which
the instrument forfeiture order relates and that the property—
(a)  vests in the Crown absolutely; and

(b)  1isin the custody and control of the Official Assignee.

If any property that is land is vested in the Crown absolutely
as a consequence of an instrument forfeiture order made under
subsection (1), an interest recorded on the title to the land that
is not affected by the instrument forfeiture order is not extin-
guished.

Compare: 1991 No 120 s 16(1), (3)

Additional matters in respect of making instrument

forfeiture order

In making an instrument forfeiture order, the court may do all

or any of the following:

(a)  declare the nature, extent, and value of any person’s
interest in property specified in the order:

(b)  give any directions that may be necessary and conveni-
ent for giving effect to the instrument forfeiture order.

Without limiting the generality of subsection (1)(b), if a court

makes an instrument forfeiture order against any property the

title to which is passed by registration on a register maintained
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under any New Zealand enactment, the court may direct an of-
ficer of the court to do anything reasonably necessary to obtain
possession of any document required to effect the transfer of
the property and for that purpose may, by warrant, authorise
an officer to enter and search any place or thing and seize any
document.

Sections 115 to 122, so far as applicable and with all neces-
sary modifications, apply in relation to a warrant issued under
subsection (2) as if it were a warrant issued under section 101
to a member of the police.

Compare: 1991 No 120 s 15(3)—«(7)

Instrument forfeiture order relating to land

Nothing in section 70 affects the operation of section 99 of the
Land Transfer Act 1952 in relation to an instrument forfeiture
order made in respect of an estate or interest under that Act.

If a court makes an instrument forfeiture order in respect of
an estate or interest in land, the order must be transmitted by
the registrar of the court to the Registrar-General of Land or
the Registrar of Deeds, as the case may be, for the purposes
of registration under the Land Transfer Act 1952 or the Deeds
Registration Act 1908, as the case may require.

Compare: 1991 No 120 s 16(2), (3)

Disposal of forfeited property under instrument
forfeiture order in certain circumstances

Time restraints on disposal of property forfeited under
instrument forfeiture order

Unless a court that makes an instrument forfeiture order grants
leave, property forfeited to the Crown under the instrument
forfeiture order must not be disposed of, or otherwise dealt
with, by or on behalf of the Crown by the Official Assignee
under section 85, until the expiry of the relevant appeal period.
On the expiry of the relevant appeal period, if the instrument
forfeiture order has not been discharged under section 74, the
property may be disposed of, or otherwise dealt with, by the
Official Assignee in accordance with section 85.

The expiry of the relevant appeal period is—
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(a)  on the date when the time for taking appeals against the
order expires and no appeals have been filed; or

(b)  onthe date when all appeals in respect of the order have
been withdrawn or finally determined.

Compare: 1991 No 120 s 16(4), (5)

Discharge of instrument forfeiture order on appeal or
quashing of conviction

If a court makes an instrument forfeiture order as part of the
sentence or orders imposed on a person convicted of a quali-
fying instrument forfeiture offence, and the conviction is sub-
sequently quashed, the quashing of the conviction discharges
the instrument forfeiture order.

If an instrument forfeiture order is discharged as provided in

subsection (1) or by a court hearing an appeal against the mak-

ing of the order, the prosecutor must—

(a) as soon as practicable after the discharge of the instru-
ment forfeiture order, serve notice of the discharge on—
(i)  any person the prosecutor has reason to believe

may be a former interest holder; and

(i)  the Commissioner; and

(b) if required to do so by a court, serve notice of the dis-
charge of the instrument forfeiture order on any speci-
fied person or class of persons, in any manner and within
any period directed by the court.

If an instrument forfeiture order is discharged in either of
the ways referred to in subsection (2), the Official Assignee
must,—

(a) ifany interest in the property is still vested in the Crown,
arrange for the interest to be transferred to the former
interest holder (if known); or

(b)  in any other case, and subject to section 76, arrange for
payment to the person (if known) of an amount equal to
the value of the person’s interest.

Compare: 1991 No 120 s 19
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Official Assignee may apply for directions regarding
discharge of instrument forfeiture order under section 74
In any case where there is any question as to how to exercise
his or her powers under section 74(3), the Official Assignee
may apply to a court for directions concerning the matter, and
the court may give any directions in the matter that it considers
just.

If an application is made under subsection (1),—

(a) the Official Assignee must serve notice of the applica-
tion on every person that the Official Assignee has rea-
son to believe may have an interest in the application:

(b)  the court may, at any time before the final determination
of the application, direct the Official Assignee to serve
notice of the application on a specified person or class
of persons, in any manner and within any time that the
court thinks fit:

(c)  every person who claims an interest in the application is
entitled to appear and to adduce evidence at the hearing
of the application.

Compare: 1991 No 120 s 20

Double benefit not permitted

If, on any application for relief made under section 142J of the
Sentencing Act 2002 in respect of any interest in any prop-
erty, a court has made an order under section 142L(2)(b)(ii)
or 142M(2)(a) of that Act, an amount equal to the amount
payable by the Crown under that order must be deducted from
any amount required to be paid, under section 74(3)(b), to that
applicant in respect of that interest.

Compare: 1991 No 120 s 21

Applications for relief relating to instrument
forfeiture order

Applications for relief from instrument forfeiture order
A person (other than a person referred to in subsection (2))
may make an application for relief from an instrument forfei-
ture order under section 142]J of the Sentencing Act 2002—

53


http://www.legislation.govt.nz/pdflink.aspx?id=DLM251070
http://www.legislation.govt.nz/pdflink.aspx?id=DLM136872
http://www.legislation.govt.nz/pdflink.aspx?id=DLM136872
http://www.legislation.govt.nz/pdflink.aspx?id=DLM136872
http://www.legislation.govt.nz/pdflink.aspx?id=DLM251071
http://www.legislation.govt.nz/pdflink.aspx?id=DLM136872

Reprinted as at

Part 25 78 Criminal Proceeds (Recovery) Act 2009 17 October 2009

)

78

(1)

)

54

(a)  if'the person claims an interest in property described in
a notice issued under section 142B of the Sentencing
Act 2002; or
(b) on the ground that, having regard to all of the cir-
cumstances, undue hardship is reasonably likely to be
caused to the person making the application or another
person (other than a person referred to in subsection
(2)) by the operation of an instrument forfeiture order.
A person who has been convicted of the qualifying instrument
forfeiture offence to which a notice issued under section 142B
of the Sentencing Act 2002 relates may not make an applica-
tion for relief under section 142J of that Act in respect of any
interest in property described in that notice.

Third party appeals from instrument forfeiture
order

Third party appeals from instrument forfeiture order

If a court makes an instrument forfeiture order under section
142N of the Sentencing Act 2002, any person (other than the
person who has been convicted of the qualifying instrument
forfeiture offence to which a notice issued under section 142B
of the Sentencing Act 2002 relates) who claims to be a former
interest holder in the property that is the subject of the order
may appeal against the making of the order.

For the purposes of subsection (1),—

(a) the provisions of sections 115 and 116 to 144B of the
Summary Proceedings Act 1957 apply as if every refer-
ence to a defendant were a reference to a person referred
to in subsection (1):

(b)  the provisions of sections 383, 383A, and 385 to 399
of the Crimes Act 1961 apply as if every reference to
a person convicted on indictment were a reference to a
person referred to in subsection (1):

(c)  the court with jurisdiction to consider the appeal must
determine—

(i)  in the case where an application for relief was
made and determined under sections 142J to
142M of the Sentencing Act 2002, whether the
decision of the court was correct:
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(i1)  in the case where no application for relief was

made before sentence was imposed, whether—

(A) there is any good reason why the appel-
lant failed to make an application for relief
before the instrument forfeiture order was
made; and

(B) if so, whether relief ought to be granted,
having regard to the requirements set out
in section 142L or 142M of the Sentencing
Act 2002 (whichever is applicable):

(d) any notice or other document required to be given to
either the prosecutor or the offender (whether under any
provisions referred to in paragraph (a) or otherwise)
must be given to both those persons.

Any appeal by an offender against sentence does not affect the
right of any other person who claims to have an interest in the
property that is the subject of the appeal to bring an appeal
under this section.

Power of appeal court to vary offender’s sentence

If an appeal by any person against the making of an instrument
forfeiture order is successful, the court that allows the appeal
may exercise the same powers in respect of any sentence or
order imposed on the offender as it would be able to exercise
on an appeal against sentence brought by the prosecutor or the
offender.

Subpart 5—Official Assignee
Preserving value of certain property

Preserving value of certain property

The Official Assignee may do anything reasonably necessary

to preserve the value of—

(a)  restrained property in his or her custody and control
under a restraining order; and

(b)  foreign restrained property in his or her custody and
control under a foreign restraining order registered in
New Zealand; and
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(c)  property in his or her custody and control under section
111.

Without limiting the generality of subsection (1), the Official

Assignee may do any of the following:

(a) take, or become a party to, any civil proceedings affect-
ing the property:

(b)  ensure that the property is insured:

(c)  ifthe property consists, wholly or in part, of securities or
investments, realise or otherwise deal with the securities
or investments:

(d) if'the property consists, wholly or in part, of a business,
do anything that is necessary or convenient for carrying
on that business.

Compare: 1991 No 120 s 50

No liability for certain payments

Official Assignee not liable for certain payments on
certain property
The Official Assignee is not personally liable for the payment
of any rates, land tax, or other statutory charge imposed by
or under any enactment in respect of restrained property or
foreign restrained property in his or her custody and control
under a restraining order or foreign restraining order registered
in New Zealand, or in respect of any other property in his or
her custody and control under section 111 unless—

(a) the rates, land tax, or statutory charge fall due on or
after the date of the making of the restraining order or
registering of the foreign restraining order or the date
on which the property was seized, as the case may be;
and

(b) only to the extent of any rents and profits received by
the Official Assignee in respect of the property on or
after that date.

The Official Assignee may not make mortgage payments in
relation to restrained property or foreign restrained property
unless directed by the court that made the restraining order
or registered the foreign restraining order to do so out of the
restrained property or foreign restrained property.

Compare: 1991 No 120 s 61
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Discharge of assets forfeiture orders by Official
Assignee

Discharge of assets forfeiture order by Official Assignee

If a court makes an assets forfeiture order, the Official As-

signee must, as soon as practicable after the expiry of the spe-

cified period (as described in subsection (2)), dispose of the
property specified in the order and apply the money resulting
from the disposal as follows:

(a) first, by paying the costs recoverable by the Official As-
signee under section 87:

(b)  secondly, by paying to the Legal Services Agency the
amount (if any) payable by way of legal aid granted to
the former interest holder (less any contributions paid
by the former interest holder):

(c) thirdly, by paying any outstanding fines and sentences
of reparation imposed on the former interest holder:

(d)  fourthly, by paying any remaining money to the Crown.

The specified period expires—

(a) on the date that is 6 months after the time for bringing
any appeal against the assets forfeiture order expires, if
no appeal has been filed; or

(b)  on the date that is 6 months after all appeals in respect
of the assets forfeiture order have been withdrawn or fi-
nally determined, if an appeal or any appeals have been
filed.

Despite subsections (1) and (2), if the period for bringing an

appeal against the assets forfeiture order has expired and no

appeal has been filed or all appeals have been withdrawn or

finally determined, the Official Assignee—

(a) may realise any asset that makes up the property that is
the subject of the assets forfeiture order; but

(b)  must, if he or she does so, hold the proceeds of realising
those assets until the expiry of the specified period.

Compare: 1991 No 120 s 54
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Discharge of profit forfeiture order by Official
Assignee

Discharge of profit forfeiture order by Official Assignee

If the High Court makes a profit forfeiture order, the Official

Assignee must, as soon as practicable after the expiry of the

specified period (as described in subsection (2)), dispose of the

property specified in the order and apply the money resulting
from the disposal as follows:

(a) first, by paying the costs recoverable by the Official As-
signee under section 87:

(b)  secondly, by paying to the Legal Services Agency the
amount (if any) payable by way of legal aid granted to
the former interest holder (less any contributions paid
by the former interest holder):

(c) thirdly, by paying any outstanding fines and sentences
of reparation imposed on the former interest holder:

(d)  fourthly, by paying to the Crown the following amount,
less the sum of the payments made under paragraphs (a)
to (¢),—

(i)  ifthe sum resulting from realising the property is
equal to, or more than, the maximum recoverable
amount specified by the Court under section 55,
the maximum recoverable amount:

(i)  if'the sum resulting from realising the property is
less than the maximum recoverable amount, the
sum resulting from realising the property:

(e) fifthly, by paying any remaining money to the former
interest holder.

The specified period expires—

(a)  on the date that is 6 months after the time for bringing
any appeal against the profit forfeiture order expires, if
no appeal has been filed; or

(b)  on the date that is 6 months after all appeals in respect
of the profit forfeiture order have been withdrawn or fi-
nally determined, if an appeal or any appeals have been
filed.

Despite subsections (1) and (2), if the period for bringing an
appeal against the profit forfeiture order has expired and no
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appeal has been filed or all appeals have been withdrawn or

finally determined, the Official Assignee—

(a) may realise any asset that makes up the property that is
the subject of the profit forfeiture order; but

(b)  must, if he or she does so, hold the proceeds of realising
those assets until the expiry of the specified period.

Subsection (1)(d)(ii) does not prevent the Official Assignee
from recovering, by any lawful means, the balance of the
maximum recoverable amount that remains due to the Crown,
after the Crown is paid a sum less than the maximum recov-
erable amount under the provision.

This section is subject to section 84 and any regulations made
under section 173(d).
Compare: 1991 No 120 s 51

Bankruptcy in relation to profit forfeiture order

If, after a profit forfeiture order is made, the Official Assignee

is given notice in writing of the filing of a creditor’s application

in respect of the person under section 13 of the Insolvency

Act 2006, the Official Assignee must, until the petition has

been withdrawn or been disposed of, refrain from taking, or

continuing to take, any of the following actions:

(a) selling or disposing of the property specified in the
order:

(b)  paying the amounts specified in section 83.

If a person whose property is the subject of a profit forfeiture

order becomes bankrupt, the property that is the subject of the

profit forfeiture order, if it has not yet been disposed of, ceases

to be in the custody and control of the Official Assignee and is

deemed to be vested in the Assignee of the bankrupt’s property

under section 101 of the Insolvency Act 2006.

A profit forfeiture order made against a person is provable in
the bankruptcy of that person.

To avoid doubt, subsection (3) applies despite anything in sec-
tion 232(2) of the Insolvency Act 2006.
Compare: 1991 No 120 s 60
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Discharge of instrument forfeiture order by
Official Assignee

Discharge of instrument forfeiture order by Official

Assignee

If a court makes an instrument forfeiture order, the Official

Assignee must, as soon as practicable after the expiry of the

relevant appeal period (defined in section 73(3)), dispose of the

property specified in the order and apply the money resulting
from the disposal as follows:

(a) first, by paying the costs recoverable by the Official As-
signee under section 87:

(b)  secondly, by paying to the Legal Services Agency the
amount (if any) payable by way of legal aid granted to
the former interest holder (less any contributions paid
by the former interest holder):

(c) thirdly, by paying any outstanding fines and sentences
of reparation imposed on the former interest holder:

(d) fourthly, by paying any remaining money to the Crown.

Discharge of foreign forfeiture order registered
in New Zealand by Official Assignee

Discharge by Official Assignee of foreign forfeiture order

registered in New Zealand

If a foreign forfeiture order is registered in New Zealand, the

Official Assignee must, as soon as practicable after the expiry

of the specified period (described in subsection (2)), dispose

of the property specified in the order by—

(a) paying the costs recoverable under section 87; and

(b) paying the remaining money to the Attorney-General
for disposal at his or her discretion.

The specified period expires—

(a)  on the date that is 6 months after the time for bringing
any appeal against the registration of the foreign forfei-
ture order expires, if no appeal has been filed; or

(b)  on the date that is 6 months after all appeals in respect
of the registration of the order have been withdrawn
or finally determined, if an appeal or any appeals have
been filed.
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Despite subsections (1) and (2), if the period for bringing an

appeal against the registration of a foreign forfeiture order has

expired and no appeal has been filed or all appeals have been

withdrawn or finally determined, the Official Assignee—

(a) may realise any asset that makes up the property that is
the subject of the registered foreign forfeiture order; but

(b)  must, if he or she does so, hold the proceeds of realising
those assets until the expiry of the specified period.

Costs recoverable by Official Assignee

Costs recoverable by Official Assignee

The Official Assignee is entitled to recover, in respect of the

exercise or performance by the Official Assignee or any dele-

gate of the Official Assignee of functions or powers under this

Act in respect of property, costs as may be prescribed or pro-

vided for in regulations made under this Act, if the Official

Assignee—

(a) takes custody and control of property under a restrain-
ing order, forfeiture order, or foreign forfeiture order
registered in New Zealand; and

(b)  deals with or disposes of property under a forfeiture
order, or foreign forfeiture order registered in New
Zealand.

For the purposes of subsection (1), the costs that may be pre-

scribed or provided for in regulations made under this Act in-

clude—

(a) costs, charges, and expenses properly incurred or
payable by or on behalf of the Official Assignee in
connection with the exercise or performance, by the
Official Assignee or any delegate of the Official As-
signee, of functions or powers under this Act in respect
of the property:

(b)  proper remuneration for work undertaken by any per-
son (being the Official Assignee or any delegate of the
Official Assignee or any other member of the staft of
the Official Assignee) in connection with the exercise or
performance, by the Official Assignee or any delegate
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of the Official Assignee, of functions or powers under
this Act in respect of the property.
Compare: 1991 No 120 s 63

Delegation by Official Assignee

Delegation by Official Assignee

The Official Assignee may from time to time—

(a) delegate all or any of the functions and powers con-
ferred or imposed on the Official Assignee by or under
this Act to the following persons:

(i)  the Deputy Official Assignee for New Zealand;
or

(i)  an Official Assignee or Deputy Official Assignee
appointed under the State Sector Act 1988; and

(b) delegate all or any of the functions and powers con-
ferred or imposed on the Official Assignee under sub-
part 7 of Part 2 to any member of the police or any class
of member of the police.

A delegation under subsection (1)—

(a) must be in writing; and

(b)  may not include the power to delegate under subsection
(1) unless it is a delegation to the Deputy Official As-
signee.

The power of the Official Assignee to delegate under subsec-

tion (1) does not limit any power of delegation conferred on

the Official Assignee by any other Act.

Compare: 1991 No 120 s 86(1)—(4)

Acting under delegation from Official Assignee

A person to whom any functions or powers are delegated under
section 88 may exercise or perform those functions or powers
in the same manner and with the same effect as if they had been
conferred or imposed on that person directly by this section
and not by delegation.

Despite subsection (1), any delegated functions or powers
must be exercised subject to any general or special directions
given or conditions imposed by the Official Assignee.
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A person purporting to act pursuant to any delegation under
section 88 must, in the absence of proof to the contrary, be
presumed to be acting in accordance with the terms of the dele-
gation.

Any delegation under section 88 may be made—

(a)  subject to any restrictions and conditions that the Offi-
cial Assignee thinks fit:

(b)  either generally or in relation to any particular case or
class of cases.

No delegation under section 88 may—

(a) affect or prevent the exercise or performance of any
functions or powers by the Official Assignee; or

(b)  affect the responsibility of the Official Assignee for the
actions of any person acting under the delegation.

Any person purporting to exercise or perform any functions or
powers of the Official Assignee by virtue of a delegation under
section 88 must, when required to do so, produce evidence of
that person’s authority to exercise or perform the functions or
powers.

Compare: 1991 No 120 s 86(5)—(9)

Revocation of delegation from Official Assignee

Every delegation under section 88 is revocable in writing.

A delegation under section 88, until it is revoked, continues in
force according to its tenor, even though the Official Assignee
by whom it was made may have ceased to hold office, and
continues to have effect as if made by the successor in office
of the Official Assignee.

Compare: 1991 No 120 s 87

Subpart 6—Role of police

Interpretation

In this subpart, unless the context otherwise requires, Com-
missioner includes any member of the police to whom the
functions and powers of the Commissioner under this Act are
delegated.
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Functions of Commissioner of Police

Independence

In any matter relating to any decision to investigate any per-
son or property or to take any proceedings under this Act, the
Commissioner is not responsible to the Attorney-General or
any other Minister of the Crown and must act independently.
Nothing in this section limits or affects any power that may be
exercised by the Attorney-General in relation to any proceed-
ings.

Challenge to exercise of Commissioners
decisions, powers, and duties

Effect of proceedings relating to Commissioner’s powers

and duties

This section applies if any person makes any challenge in any

proceeding in any court in respect of—

(a) the exercise by the Commissioner of any power con-
ferred by this Act:

(b)  thedischarge of any duty imposed on the Commissioner
by this Act.

If this section applies, until a final decision (as described in
subsection (4)) in relation to those proceedings is given, the
power or duty may be, or may continue to be, exercised or
discharged as if no such proceedings of that kind had been
commenced, and no person is excused from fulfilling any obli-
gation under this Act by reason of those proceedings.

This section applies despite any other provision of any enact-
ment or rule of law or equity.

A final decision does not include a decision in proceedings for
an interim order under section 8 of the Judicature Amendment
Act 1972.

Compare: 1990 No 51 s 21

Effect of final decision that exercise of powers unlawful

This section applies in any case where it is declared, in a final
decision given in any proceedings in respect of the exercise of
any powers conferred on the Commissioner by this Act, that
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the exercise of any powers conferred on the Commissioner by
this Act is unlawful.

If this section applies, to the extent to which the exercise of

those powers is declared unlawful the Commissioner must en-

sure that immediately after the decision of the court is given—

(a) any information obtained as a consequence of the exer-
cise of powers declared to be unlawful, and any record
of that information, is destroyed:

(b) any documents, or extracts from documents, or other
things removed as a consequence of the exercise of
powers declared to be unlawful are returned to the per-
son previously having possession of them, or previously
having them under his or her control, and any copies of
those documents or extracts are destroyed:

(c) any information derived from or based on such infor-
mation, documents, extracts, or things is destroyed.

Despite subsection (2), the court may, in the court’s discretion,

order that any information, record, or copy of any document

or extract from a document may, instead of being destroyed,—

(a)  be returned to the person from whom it was obtained;
or

(b)  be retained by the police subject to any terms and con-
ditions that the court imposes.

No information obtained, and no documents or extracts from
documents or other things removed, as a consequence of the
exercise of any powers declared to be unlawful, and no record
of any such information or documents,—

(a) is admissible as evidence in any proceedings unless the
court hearing the proceedings in which the evidence is
sought to be adduced is satisfied that there was no un-
fairness in obtaining the evidence:

(b) may be used in connection with the exercise of any
power conferred by this Act unless the court that de-
clared the exercise of the powers to be unlawful is sat-
isfied that there was no unfairness in obtaining the evi-
dence.

Compare: 1990 No 51 s 22
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Approval of settlements

High Court must approve settlement between
Commissioner and other party

The Commissioner may enter into a settlement with any per-
son as to the property or any sum of money to be forfeited to
the Crown.

A settlement does not bind the parties unless the High Court
approves it.

The High Court must approve the settlement if it is satisfied
that it is consistent with—

(a)  the purposes of this Act; and

(b)  the overall interests of justice.

Delegation of functions or powers of
Commissioner of Police

Delegation of functions or powers of Commissioner of
Police

The provisions of the Police Act 1958 relating to the dele-
gation of functions or powers of the Commissioner apply in
all respects to the functions and powers of the Commissioner
under this Act.

Compare: 1990 No 51 s 33

Outside investigators appointed by
Commissioner

Exercise of powers by outside investigators

Any person who is appointed by the Commissioner to investi-

gate the affairs, or any aspect of the affairs, of any other person

may be authorised by the Commissioner—

(a) to exercise, in the company of a member of the police,
all or any of the powers conferred by sections 105 and
107:

(b)  to assist any member of the police to execute any search
warrant issued under this Act.

Any person appointed under subsection (1) is deemed to be a
member of the police for the purposes of the investigation in
respect of which he or she is appointed.

Compare: 1990 No 51 s 34
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98  Disclosure to Commissioner of Police of information held
by Inland Revenue Department

(1)  For the purposes of this section,—
authorised person means—

(a) the Commissioner of Inland Revenue or any officer of
the Inland Revenue Department who is authorised by
the Commissioner of Inland Revenue to disclose and
receive information under this section; or

(b)  the Commissioner of Police and any employee, officer,
or agent of the police who is authorised by the Com-
missioner of Police to disclose and receive information
under this section.

(2) No obligation as to secrecy or other restrictions imposed by
any enactment or otherwise on the disclosure of information
prevents—

(a)  an authorised person referred to in paragraph (b) of the
definition of authorised person in subsection (1) from
disclosing the name of any person to an authorised per-
son referred to in paragraph (a) of that definition:

(b)  an authorised person referred to in paragraph (a) of the
definition of authorised person in subsection (1) from
disclosing any information held by the Department of
Inland Revenue about a person whose name is supplied
under paragraph (a) of this subsection to an authorised
person referred to in paragraph (b) of that definition who
requires the information for the purpose of establishing
whether a prima facie case exists for taking civil recov-
ery action under this Act.

(3) Information obtained under subsection (2)(b) must not be dis-
closed, except—

(a)  to an authorised person; or

(b)  to the person in respect of whom the information was
obtained; or

(c) in connection with proceedings taken or to be taken
under this Act.

(4)  Any disclosure of information under this section must be in ac-

cordance with arrangements made from time to time in writing
between the Commissioner of Inland Revenue and the Com-
missioner of Police, which may include arrangements—
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(a)  further defining and limiting the use of information sup-
plied under this section:
(b)  about the storage of that information and security pre-
cautions to be undertaken:
(c)  subject to section 99, which provides for the destruction
of information supplied under this section.
(5) This section and section 99 do not apply to any matters asso-

99
(D

)

100

68

ciated with a foreign restraining order or a foreign forfeiture

order.

Destruction of information supplied under section 98

The Commissioner of Police must ensure that the information
obtained under section 98 is destroyed as soon as it appears
that no proceedings, or no further proceedings, will be taken
in which the information would be likely to be required to be
produced in evidence.

Nothing in subsection (1) applies to—

(a)

(b)
(©)

any reference to information obtained under section 98
contained in another document, generated by, or on be-
half of, the Commissioner of Police or any member of
the police; or

any record of information adduced in proceedings in
any court; or

any case where the defendant pleads guilty to any record
of any information that, in the opinion of the Judge,
would have been adduced had the matter come to trial.

Subpart 7—Investigative powers

Interpretation
In this subpart, unless the context otherwise requires,—

Judge means a District Court Judge or a High Court Judge

occupier, in relation to any place or thing, means a person of
or over 16 years who resides in, or appears to be in charge of,
the place or thing.
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Police powers

Police may obtain warrant to search for and seize
evidence and property

Any Judge may issue a warrant to search any place or thing,
if the Judge is satisfied, on an application in writing made on
oath, that there are reasonable grounds for believing that prop-
erty or evidence of the kind referred to in subsection (2) is in
or on the place or thing, or will come into or onto the place or
thing, while the warrant is in force.

The property or evidence in respect of which a search warrant

may be issued under subsection (1) is—

(a) evidence as to the nature and extent of any person’s
interest in or control over property that is an instrument
of crime:

(b)  an instrument of crime.

An application for a warrant under subsection (1) may be
made—

(a) by a member of the police:

(b)  before, on, or after the making of a restraining order.
A warrant may be issued under subsection (1) whether or not
an information has been laid in respect of the relevant qualify-
ing instrument forfeiture offence.

However, if an information has not been laid in respect of that
offence at the time when the application for the warrant is
made, the Judge must not issue a warrant unless the Judge is
satisfied that an information will be laid in respect of the of-
fence within 48 hours of the issue of the warrant.

Compare: 1991 No 120 s 30

Commissioner s powers

Commissioner may obtain warrant to search for and seize
evidence and property

Any Judge may issue a warrant to search any place or thing
if, on an application in writing made on oath, the Judge is sat-
isfied that there are reasonable grounds for believing property
or evidence of the kind referred to in subsection (2) is in or on
the place or thing, or will come into or onto the place or thing,
while the warrant is in force.
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The property or evidence in respect of which a warrant may

be issued under subsection (1) is—

(a) tainted property; or

(b)  evidence establishing the nature and extent of any per-
son’s interest in or control over property that is tainted
property; or

(c) evidence establishing the nature and extent of the inter-
est in or control over property of any person who has
unlawfully benefited from significant criminal activity;
or

(d)  property that is the subject of a restraining order (other
than a restraining order obtained on the application of a
prosecutor).

An application for a warrant under subsection (1) may be

made—

(a) by the Commissioner:

(b)  before, on, or after the making of a restraining order:

(c)  whether or not the Commissioner has exercised any
power under section 105 or 107.

A warrant may not be issued under subsection (1) in respect of
any evidence or property solely because it is believed to relate
to, or be, an instrument of crime.

Commissioner to transfer property to Official Assignee

If any property is seized pursuant to a warrant issued under
section 101 or 102(1) (other than documents or other material
believed to be evidence establishing the nature and extent of
any person’s interest in or control over an instrument of crime
or any other property), the Commissioner must arrange for the
property to be placed in the custody and control of the Official
Assignee as soon as practicable after it is seized, unless other-
wise directed by the court that issued the warrant.

Compare: 1991 No 120 s 35

Production orders

Application for production order
The Commissioner may apply to a Judge for a production
order under section 105 if the Commissioner has reason to be-
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lieve that a person has possession or control of documents that
are relevant to an investigation by the Commissioner under
this Act or to any proceedings under this Act.

Every application under this section must be made in writing

and on oath, and must contain the following particulars:

(a)  the grounds on which the application is made:

(b)  adescription of the document or documents production
of which is sought:

(c)  a description of the property or other thing or type of
property or other thing to which the document or docu-
ments are believed to relate.

Compare: 1991 No 120 s 68

Court may make production order

If an application is made under section 104, the Judge may,

if satisfied that the Commissioner has reasonable grounds for

applying for the order, make an order that the person—

(a)  produce to the Commissioner or any member of the po-
lice any specified document or class of documents of the
kind referred to in section 104(1) that are in the person’s
possession or control while the order is in force; or

(b)  make available to the Commissioner or any member of
the police, for inspection, any specified document or
class of documents of that kind that are in the person’s
possession or control while the order is in force.

Every production order must contain the following particulars:

(a)  the grounds on which the order is issued:

(b)  adescription of the document or documents production
of which is required:

(c) a description of the property or other thing or type of
property or other thing to which the document or docu-
ments are believed to relate.

An order made under subsection (1) is in force for the period
specified in the order (not exceeding 30 days after the date on
which the order is made).

A Judge must not make an order under subsection (1) unless
the application contains, or the applicant otherwise supplies to
the Judge, any information that the Judge requires concerning
the grounds on which the order is sought.
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If any document is produced under this section, the Commis-

sioner may do any one or more of the following things:

(a) retain the original document produced for as long as is
reasonably necessary for the purposes of this Act, pro-
vided that a copy of the document is taken and returned
as soon as practicable after the document is produced:

(b) take copies of the document, or of extracts from the
document:

(c)  ifnecessary, require the person producing the document
to reproduce, or to assist any person nominated by the
Commissioner to reproduce, in usable form, any infor-
mation recorded or stored in the document.

If any person is required to produce any document under this
section and fails to do so, the Commissioner may require that
person to state to the best of his of her knowledge or belief
where the document is.
Compare: 1991 No 120 s 69

Application for examination order

The Commissioner may apply to a Judge for an examination

order under section 107 if the Commissioner has reason to

believe that a person is able—

(a) to answer questions with respect to any matter that the
Commissioner has reason to believe may be relevant to
the investigation or to any proceedings under this Act:

(b)  to supply any information with respect to any matter
that the Commissioner has reason to believe may be
relevant to the investigation or to any proceedings under
this Act:

(c)  toproduce for inspection any documents that the Com-
missioner has reason to believe are in the person’s pos-
session or control or may be relevant to the investigation
or to any proceedings under this Act.

Every application under this section must be made in writing

and on oath, and must contain the following particulars:

(a)  the grounds on which the application is made:

(b)  adescription of the information that is sought:

(c)  adescription of the document or documents production
of which is sought.
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Examination order

107 Power to require attendance before Commissioner,

(1)

2)

)

(4)

production of documents, etc

If an application is made under section 106, the Judge may,

if satisfied that the Commissioner has reasonable grounds to

apply for the examination order, make an order that the person
do 1 or more of the things specified in subsection (3) at the
time and place specified in the order.

An order under subsection (1) must contain the following par-

ticulars:

(a)  the provision under which the order is made:

(b)  adescription of the information that is sought:

(c)  adescription of the document or documents production
of which is sought:

(d)  a description of the property or other thing or type of
property or other thing to which the document or docu-
ments are believed to relate.

The things referred to in subsection (1) are—

(a)  to attend before the Commissioner:

(b)  to answer questions with respect to any matter that the
Commissioner has reason to believe may be relevant to
the investigation or to any proceedings under this Act:

(c) to supply any information specified in the notice with
respect to any matter that the Commissioner has reason
to believe may be relevant to the investigation or to any
proceedings under this Act:

(d)  to produce for inspection any documents that are speci-
fied in the notice and that the Commissioner has reason
to believe are in the person’s possession or control and
may be relevant to the investigation or to any proceed-
ings under this Act.

If any document is produced under this section, the Commis-

sioner may do any one or more of the following things:

(a)  retain the original document produced for as long as is
reasonably necessary for the purposes of this Act, pro-
vided that a copy of the document is taken and returned
as soon as practicable after the document is produced:

(b) take copies of the document, or of extracts from the
document:
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(c)  require the person producing the document to provide
an explanation of the history, subject matter, and con-
tents of the document and to answer any other questions
that arise from that explanation and that the Commis-
sioner has reason to believe may be relevant to the in-
vestigation:

(d) ifnecessary, require the person producing the document
to reproduce, or to assist any person nominated by the
Commissioner to reproduce, in usable form, any infor-
mation recorded or stored in the document.

If any person is required to produce any document under this
section and fails to do so, the Commissioner may require that
person to state, to the best of his or her knowledge and belief,
where the document is.

If any person is required to supply any information under this
section, and does so by producing a document containing that
information, the powers conferred by subsection (4) apply in
all respects to that document.

Any person who is required to attend before the Commissioner
under this section must, before being required to comply with
any requirements imposed under this section, be given a rea-
sonable opportunity to arrange for a lawyer to accompany him
or her.

Compare: 1990 No 51 s 9

Non-compliance with production order or
examination order

Power to obtain search warrant for non-compliance with

production order or examination order

The Commissioner may, on application in writing made on
oath, apply to any Judge for a warrant to search any thing or
place specified in the application.

Any Judge may issue a warrant in the prescribed form if the
Judge is satisfied—
(a) that there are reasonable grounds for believing that—
(i)  a person has failed to produce all of the docu-
ments specified in a production order made under
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section 105 or an examination order made under
section 107; or
(1)  any information supplied under section 107 is in-
tentionally false or misleading in a material par-
ticular; or
(iii) aperson has failed to comply with any obligation
imposed under section 107; or
(iv) the service of an order under section 105 or 107
might seriously prejudice the investigation; and
(b) thatthere are reasonable grounds for believing that there
is, at the place or thing specified in the application, or
will come into or onto the place or thing, while the war-
rant is in force—
(i)  any document or information required to be pro-
duced or supplied under section 105 or 107; or
(i)  if paragraph (a)(iv) applies, any document or in-
formation that could have been sought under sec-
tion 105 or 107.
Compare: 1990 No 51 s 6

109 Immunity from liability for disclosure of information
under this Act

(1)  This section applies if—

(a) any person does any act that, apart from sections 98,
105, and 107 of this Act, would constitute, or the person
believes would constitute, an offence as a breach of an
obligation of secrecy or non-disclosure; and

(b)  that information is so disclosed, in good faith, for the
purpose of or in connection with the enforcement or in-
tended enforcement of any enactment or provision re-
ferred to in this Act; and

(c)  that person is otherwise under any obligation (whether
arising by virtue of any enactment or any rule of law or
otherwise) to maintain secrecy in relation to, or not to
disclose, that information.

(2)  If this section applies, then despite the fact that the disclos-
ure would otherwise constitute a breach of an obligation of se-
crecy or non-disclosure, the disclosure by that person, of that
information in accordance with this Act is not a breach of that
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obligation of secrecy or non-disclosure or (where applicable)
of any enactment by which that obligation is imposed.

Official Assignee’s powers

Official Assignee may apply for warrant to search for and

seize property

Any Judge may issue a warrant to search any place or thing

if, on an application in writing made on oath, the Judge is

satisfied—

(a) that there are reasonable grounds for believing that
property of the kind referred to in subsection (2) is in
or on the place or thing, or will come into or onto the
place or thing, while the warrant is in force; and

(b)  in the case of property referred to in subsection (2)(a),
that the Official Assignee has complied with subsection
(4).

The property in respect of which a search warrant may be is-

sued under subsection (1) is—

(a) any proposed restrained property that is the subject of
an application for a restraining order:

(b)  any property that is the subject of a restraining order:

(c) any property that is the subject of a forfeiture order.

An application for a warrant under subsection (1) may be

made—

(a) by the Official Assignee:

(b)  before, on, or after the making of a restraining order or
a forfeiture order.

The Official Assignee may not make an application under sub-
section (1) in respect of any property referred to in subsection
(2)(a) unless—

(a) the Official Assignee wishes to assess the nature and
condition of any property that is the subject of an appli-
cation for a restraining order to ensure that it is not at
risk of damage, alteration, removal, or being treated in
any other way to diminish its value; or

(b)  the Official Assignee has reasonable grounds to believe
that any property of that kind is at risk of damage, al-
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teration, removal, or being treated in any other way to
diminish its value.
Compare: 1991 No 120 s 30

Official Assignee to hold property

If property is seized pursuant to a warrant issued under section
110, or transferred to the Official Assignee under section 103,
the Official Assignee must arrange for the property to be kept
until it is dealt with in accordance with another provision of
this Act.

Compare: 1991 No 120 s 35

Return of seized property

If any property is seized pursuant to a warrant issued under

section 110 or transferred to the Official Assignee under sec-

tion 103 the property must, unless it is the subject of a forfei-
ture order, be returned to the person,—

(a)  if the property was subject to a restraining order when
the relevant search warrant was issued, after the expiry
of the restraining order to which the property relates:

(b) if the property is property referred to in section
101(2)(b) or 102(2)(a) that was not the subject of a
restraining order when the relevant search warrant was
issued, after—

(1)  the expiry of 28 days from the date on which the
property comes into the control or custody of the
Official Assignee; or

(i) if arestraining order is obtained in respect of the
property before the expiry of the period referred
to in subparagraph (i), the expiry of the restrain-
ing order to which the property relates; or

(ii1) if a restraining order is not obtained in respect
of the property before the expiry of the period
referred to in subparagraph (i) but an application
for a forfeiture order is made within that period,
the determination of that application.

This section is subject to section 113.
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Retention of seized property if forfeiture order made

Subsection (2) applies if—

(a) any property is seized pursuant to a warrant issued
under section 110 or is transferred to the Official As-
signee under section 103; and

(b)  but for this subsection, the Official Assignee would be
required, under section 112, to arrange for any property
to be returned to a person as soon as practicable after
the expiry of a restraining order or the determination of
an application for a forfeiture order; and

(c) at, or before, the end of that period, a forfeiture order is
made in relation to the property.

If a forfeiture order is made in respect of any property that is

in the possession of the Official Assignee under section 111

or subsequently comes into the possession of the Official As-

signee, the Official Assignee must deal with the property as
required by the order.

General rules about search warrants

Application of sections 115 to 122
The provisions of sections 115 to 122 apply in respect of every
search warrant applied for, or issued, under this Act.

Application for search warrant

An application for a search warrant must contain, in reasonable

detail, the following particulars:

(a)  the name of the applicant:

(b)  the grounds on which the application is made:

(c)  the address or other description of the place or thing
proposed to be searched:

(d)  adescription of the item or items believed to be in or on
the place or thing that are sought by the applicant.

The Judge may require the applicant to supply further infor-

mation concerning the grounds on which the search warrant is

sought.

The applicant must disclose in the application—

(a)  details of any other applications for a search warrant
under this Act that the applicant knows to have been
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made within the previous 3 months in respect of the
place or thing proposed to be searched:
(b)  the result of that application or those applications.

The applicant must, before making an application for a search
warrant, make reasonable inquiries for the purpose of comply-
ing with subsection (3).

The Judge may authorise the search warrant to be executed
on more than one occasion if he or she is satisfied that this is
required for the purposes for which the warrant is being issued.

Form and content of search warrant
Every search warrant issued must be in the prescribed form.

Every search warrant issued must be directed to,—

(a)  inthe case of a warrant issued under section 101, every
member of the police:

(b)  inthe case of a warrant issued under section 102 or 108,
the Commissioner and every member of the police:

(c) in the case of a warrant issued under section 110, the
Official Assignee and every delegate of the Official As-
signee.

A search warrant issued—

(a) may be executed by all or any of the persons to whom
it is directed:

(b) may be subject to any conditions specified in the war-
rant that the Judge considers reasonable:

(c) may be executed only once, unless execution on more
than one occasion has been authorised.

Every search warrant must contain, in reasonable detail, the

following particulars:

(a)  the place or thing that may be searched:

(b)  the provision authorising the issue of the warrant:

(c)  adescription of what may be seized:

(d)  the period during which the warrant may be executed,
being a period not exceeding 14 days from the date of
issue:

(e) any conditions specified by the Judge under subsection

(3)(b):
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if the warrant may be executed on more than one oc-
casion, the number of times or the period of time over
which the warrant may be executed.

117 When search warrant is executed
A search warrant is executed when the person executing the
warrant—

118
(1)

80

(a)
(b)

has seized all the items specified in the warrant; or
leaves the place or thing being searched and does not
return within 4 hours.

Powers conferred by search warrant
Every search warrant issued under this Act authorises the per-
son executing it—

(a)

(b)
(c)

(d)
(e)

)
€]

(h)

to enter and search the place or thing specified in the
warrant, and any item or items found in that place or
thing, at any time that is reasonable in the circum-
stances:

to request any person to assist in the execution of the
warrant:

to use any force that is reasonable for the purposes of
executing the warrant:

to seize any thing authorised by the warrant:

to bring and use in or on the place or thing searched any
equipment, to use any equipment found on the place or
thing, and to extract any electricity from the place or
thing to operate the equipment that is reasonable to use
in the circumstances, for the purposes of executing the
warrant:

to copy any document, or part of a document, that may
be seized under the warrant:

to require any person to reproduce, or to assist the per-
son executing the warrant to reproduce, in usable form,
any information recorded or stored in any document that
may be seized under the warrant:

to take photographs or video recordings of the place
or thing searched, and of any thing found in that
place, if the person executing the warrant has reason-
able grounds to believe that the photographs or video
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recordings may be relevant in any proceedings arising

from the execution of the warrant.
The person executing the search warrant may seize any item
or items that he or she, or any person assisting him or her, finds
in the course of executing the warrant if the person executing
the warrant has reasonable grounds to believe that he or she
or any other person who can apply for a search warrant under
this Act could obtain a warrant to seize it under this Act or any
other enactment.

The person executing a search warrant may, in a manner and
for the duration that is reasonable for the purposes of executing
the warrant,—

(a)  secure the place or thing searched, any area within that
place or thing, or any thing found within that place or
thing:

(b)  exclude any person from the place or thing searched, or
any area within the place or thing if the person executing
the warrant has reasonable grounds to believe that the
person to be excluded will obstruct or hinder the execu-
tion of the warrant.

The powers conferred by this section are subject to any condi-

tions imposed under section 116(3)(b).

Section 198B of the Summary Proceedings Act 1957 applies
in respect of every search warrant as if for each reference to
a constable there were substituted a reference to a person au-
thorised to execute the search warrant.

Powers of persons called to assist

Every person called on to assist a person executing a search

warrant may—

(a)  enter the place or thing to be searched:

(b)  while in the company and under the direction of the
person executing the warrant, use reasonable force in
respect of any property for the purposes of executing
the warrant:

(c)  search areas within the place or thing that the person
executing the warrant has determined may lawfully be
searched:
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(d)  seize any thing that the person executing the warrant has
determined may lawfully be seized:

(e) take photographs and video recordings of the place or
thing and things found in the place or thing if the person
executing the warrant has determined that those things
may be lawfully taken:

(f)  bring onto the place and use any equipment, make use
of any equipment found on the place or thing, or extract
electricity from the place or thing for the purposes of op-
erating the equipment that the person executing the war-
rant has determined may be lawfully used or extracted:

(g) copy any document, or part of a document, that the per-
son executing the warrant has determined may be law-
fully copied.

If a member of the police is assisting another person execut-

ing a search warrant, that member of the police may exercise

any power ordinarily exercisable by him or her in executing a

search warrant.

The person executing a search warrant must—

(a) accompany any assistant on the first occasion when the
assistant enters the place or thing to be searched; and

(b)  provide such other supervision of any assistant as is rea-
sonable in the circumstances.

The powers conferred by this section are subject to any condi-
tions imposed under section 116(3)(b).

Person executing warrant to produce evidence of

authority

Before or on initial entry in or on the place or thing the search

warrant authorises to be searched, the person executing the

search warrant must—

(a) announce his or her intention to enter and search the
place or thing pursuant to a search warrant:

(b)  identify himself or herself:

(c) give the occupier of the place or thing a copy of the
warrant that he or she may keep, except where this is
not reasonably practicable.

The person executing the search warrant is not required to
comply with subsection (1) if he or she believes on reasonable
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grounds that no person is lawfully present in or on the place or
thing to be searched.

The person executing the search warrant may use reasonable

force in order to effect entry in or on the place or thing—

(a)  if subsection (2) applies; or

(b) if, following a request, the person present refuses entry
or does not allow entry within a reasonable time.

On completion of the execution of the search warrant, the per-

son executing it must provide written notice containing the fol-

lowing particulars:

(a) the date and time of the commencement and completion
of execution of the warrant:

(b)  the name of the person executing the warrant who had
overall responsibility for that execution:

(c) the address of the police station or other office to which
enquiries should be made:

(d) if nothing is seized, the fact that nothing was seized:

(e) ifanything was seized, the fact that seizure occurred and
that an inventory of the things seized will be provided
to the occupier no later than 7 days after the seizure.

If the occupier is not present at any time during the execution

of the warrant, or if it is not reasonably practicable to comply

with subsection (1)(c), the person executing the warrant must

on completion of execution leave a copy of the warrant and

the notice required by subsection (4) in a prominent position

on the place or thing, except where this is not reasonably prac-

ticable.

This section is subject to section 122.

Inventory of items seized

The person who executed the search warrant must, not later

than 7 days after the seizure of any property or evidence, pro-

vide to the occupier, and to every other person who the person

who executed the search warrant has reason to believe may

have an interest in what was seized,—

(a)  written notice specifying what was seized; and

(b)  acopy of the warrant and the written notice required by
section 120(4).
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A person who executes a search warrant must make reasonable
enquiries for the purposes of complying with subsection (1).

This section is subject to section 122.

Compliance with certain provisions unnecessary in some

circumstances

A person executing a search warrant is not required to comply

with section 120(1), (4), and (5) or section 121 if the person

has reasonable grounds to believe that—

(a) compliance would endanger the safety of any person; or

(b)  compliance would prejudice the successful execution of
the warrant; or

(c) compliance would prejudice ongoing investigations
under this Act or executions of the warrant on subse-
quent occasions.

Orders

Form and content of orders

Every order issued under this subpart must be in the prescribed
form.

Any information or document is sufficiently specified in
an order of that kind if the information or document is de-
scribed—

(a) in a general rather than a specific way; or

(b) by reference only to its class, nature, content, or effect.

The time at which any thing is required to be done is suffi-
ciently specified in an order of that kind if the time is described
as—

(a) immediately; or

(b)  any other stated time.

Every order under this subpart that requires attendance before
the Commissioner must inform the person to whom it is ad-
dressed that the person may, if that person so wishes, be ac-
companied by a lawyer.

Every order under this subpart must inform the person to
whom it is addressed of the relevant offences set out in subpart
9.
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Warrants and powers associated with foreign
restraining orvders and foreign forfeiture orders

Warrants associated with foreign restraining orders and
foreign forfeiture orders

A member of the police, if authorised under section 59(2)(a) of
the Mutual Assistance in Criminal Matters Act 1992 to apply
for a search warrant under section 101, may apply for a search
warrant of that kind.

Sections 101(1) to (3), 103, 112, and 113 apply, with any ne-
cessary modifications, to an application under subsection (1).

Powers of Commissioner in relation to warrants
associated with foreign restraining orders and foreign
forfeiture orders

The Commissioner, if authorised under section 59(2)(b) of the
Mutual Assistance in Criminal Matters Act 1992 to apply for
a search warrant under section 102, may apply for a search
warrant of that kind.

Sections 102, 103, 112, and 113 apply, with any necessary
modifications, to an application under subsection (1).

Powers of Official Assignee in relation to warrants
associated with foreign restraining orders and foreign
forfeiture orders

The Official Assignee, if authorised under section 59(2)(c) of
the Mutual Assistance in Criminal Matters Act 1992 to apply
for a search warrant under section 110, may apply for a search
warrant of that kind.

Sections 110 to 113 apply, with any necessary modifications,
to an application under subsection (1).

Provisions associated with foreign restraining orders and
foreign forfeiture orders

The following provisions apply, with any necessary modifica-
tions, to an application for a warrant made under any of sec-
tions 124 to 126:

(a)  section 115 (application for search warrant):

(b)  section 116 (form and content of search warrant):
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(c)  section 117 (when search warrant is executed):

(d) section 118 (powers conferred by search warrant):

(e) section 119 (powers of persons called to assist):

(f)  section 120 (person executing warrant to produce evi-
dence of authority):

(g) section 121 (inventory of items seized):

(h)  section 122 (compliance with certain provisions un-
necessary in some circumstances).

Subpart 8—Foreign restraining orders and
foreign forfeiture orders

Interim foreign restraining orders

Interim foreign restraining order

The Commissioner may apply for an interim foreign restrain-

ing order if authorised by the Attorney-General under section

60 of the Mutual Assistance in Criminal Matters Act 1992.

An application under subsection (1) is an application made

without notice.

Subpart 2 of Part 2 (except sections 21, 22(1), and 37 to 42)

applies to an application made under subsection (1)—

(a)  with any necessary modifications:

(b)  without limiting paragraph (a), with the following spe-
cific modifications:

(i)  a reference to significant criminal activity must
be read as a reference to significant foreign crim-
inal activity:

(i1))  the reference in section 28(2) to a respondent’s
legal expenses must be read as including a ref-
erence to a person’s expenses in defending alle-
gations of the commission of significant foreign
criminal activity in a foreign country.

An interim foreign restraining order is to be treated in all re-
spects (other than under sections 37 to 42) as if it were a re-
straining order.

This section applies, with any necessary modifications, to an
application for a restraining order made under section 112 of
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the International Crimes and International Criminal Court Act
2000.
Compare: 1991 No 120 s 66A(1), (2), (6)

Expiry of interim foreign restraining orders

An interim foreign restraining order expires when the earlier

of the following occurs:

(a) the date is reached that is the end of 28 days (commenc-
ing on the day on which the order is made):

(b)  aforeign restraining order relating to some or all of the
property to which the interim foreign restraining order
relates is registered in New Zealand.

Despite subsection (1), if the duration of an interim foreign re-
straining order is extended by a court, the interim foreign re-
straining order expires on the date specified by the court under
section 130.

Compare: 1991 No 120 s 66A(3), (4)

Extending duration of interim foreign restraining order
If a court has made an interim foreign restraining order, the ap-
plicant for that order may, before the interim foreign restrain-
ing order expires, apply to that court to extend its duration.

If an application is made under subsection (1), the court may
order that the interim foreign restraining order be extended for
a period not exceeding 3 months.

The duration of an interim foreign restraining order may be
extended more than once under this section.

If, before an interim foreign restraining order would otherwise
expire under section 129(1), an application is made to a court
under this section and the application is granted, the interim
foreign restraining order ceases to be in force on the date spe-
cified in the court’s order, unless it is further extended on an
application under this section.

Compare: 1991 No 120 s 66(1), (2)
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Additional matters relating to extending duration of
interim foreign restraining order

On making an order under section 130, the court may vary
the interim foreign restraining order in any way it considers
fit, including, without limitation, by specifying whether all or
part of the property is to remain subject to the interim foreign
restraining order during the extended period of operation.

An applicant for an order under section 130 must serve, so
far as is practicable, a copy of the application on any person
who, to the knowledge of the applicant, has an interest in the
property that is the subject of the application.

Compare: 1991 No 120 s 66(3), (4)

Registering foreign restraining orders

Who may apply to register foreign restraining order

The Commissioner may apply to register a foreign restraining
order in New Zealand if authorised by the Attorney-General
under section 54 of the Mutual Assistance in Criminal Matters
Act 1992.

Application to register foreign restraining order made to
High Court

If authorised to register a foreign restraining order in New
Zealand under section 54 of the Mutual Assistance in Crim-
inal Matters Act 1992, the Commissioner may apply to the
High Court.

Provisions of subpart 2 of Part 2 applying to registering
foreign restraining orders
The following sections of subpart 2 of Part 2 apply, with all
necessary modifications, if an application is made to register
a foreign restraining order in New Zealand under section 54
of the Mutual Assistance in Criminal Matters Act 1992 or an
application is made to register a restraining order under section
112(2) of the International Crimes and International Criminal
Court Act 2000:
(a)  section 19 (application to identify proposed restrained
property, respondent (if any), and interest holders):
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(b)  section 21 (application for restraining order on notice):

(c)  section 27 (registration of restraining orders on regis-
ters):

(d)  section 28(1), (3), and (4) (conditions on restraining
order):

(e)  section 29 (undertakings as to damage or costs in rela-
tion to restraining orders):

(f)  section 32 (certain dispositions or dealings set aside):

(g) section 33(1) and (2) (applying for further order):

(h)  section 34 (making further orders):

(i)  section 35 (types of further order):

(j)  section 36 (impact of certain further orders):

(k)  any other provisions of subpart 2 of Part 2 specified as
applicable for the purposes of this subsection by regu-
lations made under section 173(d).

Without limiting subsection (1), a reference in any of the pro-

visions listed in subsection (1) to a restraining order must be

read as a reference to a foreign restraining order.

Sections 30 and 31 (relating to relief) apply in relation to a

foreign restraining order registered in New Zealand only if the

person applying for relief,—

(a) in a case where the foreign restraining order was made
without a hearing in a court in the foreign country where
it was made, was given no opportunity to make repre-
sentations to the person or body that made the foreign
restraining order:

(b)  in a case where the foreign restraining order was made
at a hearing of a court in the foreign country where it
was made, was not served with any notice of, and did
not appear at, the hearing held in the court:

(c)  inany other case, obtains the leave of the court to make
the application.

Sections 23 and 33(3) apply, in relation to an application to
register a foreign restraining order or in relation to an applica-
tion for a further order in relation to that order or in relation
to an application for relief in respect of a foreign restraining
order, but confer a right of appearance on the person who is
subject to the order or the applicant for relief only if that per-
son,—
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in a case where the foreign restraining order was made
without a hearing in a court in the foreign country where
it was made, was given no opportunity to make repre-
sentations to the person or body that made the foreign
restraining order:

in a case where the foreign restraining order was made
at a hearing of a court in the foreign country where it
was made, was not served with any notice of, and did
not appear at, the hearing held in the court:

in any other case, obtains the leave of the court to appear
at the hearing of the application.

The court may grant special leave under subsection (3)(c) or

(4)(c) if—

(a)

(b)

the applicant for relief or the person who is the subject

of the foreign restraining order had good reasons—

(1)  for failing to make representations to the deci-
sion-making person or body who made the order
in the foreign country; or

(i) in a case where the order was made by a court
in the foreign country, for failing to attend the
hearing at which the foreign restraining order was
made; or

the evidence proposed to be adduced by the applicant

for relief or other person who is subject to the foreign

restraining order was not reasonably available to the
applicant for relief or other person at the time when the
applicant or other person—

(i)  was required to make submissions to the person
or body that made the foreign restraining order in
a foreign country; or

(i)  at the time of the hearing at which the foreign re-
straining order was made by the court in a foreign
country.

Compare: 1991 No 120 s 66B(1)

Effect of registering foreign restraining order in New
Zealand

If a foreign restraining order is registered in New Zealand
under section 56 of the Mutual Assistance in Criminal Mat-
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ters Act 1992, the property specified in the foreign restraining

order that is located in New Zealand—

(a) is not to be disposed of, or dealt with, other than is
provided for in the order; and

(b) is to be under the Official Assignee’s custody and con-
trol.

If a foreign restraining order is registered in New Zealand, the

Commissioner must give written notice of the order to any

persons whose property is the subject of the order.

Duration of foreign restraining order and
further orders

Duration of foreign restraining order registered in New

Zealand and associated further orders

The registration of a foreign restraining order in New Zealand

expires on the earliest of the following dates:

(a)  the date when the foreign restraining order to which it
relates expires or is revoked:

(b)  the date that is the end of 2 years after the date on
which the foreign restraining order is registered in New
Zealand:

(¢)  the date when the Commissioner registers a foreign for-
feiture order in New Zealand in respect of some or all of
the property specified in the foreign restraining order:

(d)  thedate on which the registration of the foreign restrain-
ing order in New Zealand has been cancelled under sec-
tion 58 of the Mutual Assistance in Criminal Matters
Act 1992.

Despite subsection (1), if the registration of a foreign restrain-

ing order in New Zealand is extended as a result of an applica-

tion to the High Court, it expires on the date specified by the

High Court under section 137.

On the expiry of the registration of a foreign restraining order

in New Zealand, any further order made in relation to the for-

eign restraining order also expires.
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Extension of duration of registration of foreign restraining
order

If the High Court has registered a foreign restraining order
in New Zealand, the applicant for that order may, before the
registration of the restraining order expires, apply to the High
Court for an extension of the duration of the registration of the
foreign restraining order in New Zealand.

If an application is made under subsection (1), the High Court
may order that the registration of a foreign restraining order be
extended for a further period not exceeding 1 year.

If an application is granted under this section, the registration
of the foreign restraining order in New Zealand ceases at the
time specified in the Court’s order.

Additional matters relating to extension of registration

of foreign restraining order

On making any order of the kind referred to in section 135,
the High Court may vary the foreign restraining order in any
way it considers fit, including, without limitation, by speci-
fying whether all or part of the property is to remain subject
to the foreign restraining order during the extended period of
registration in New Zealand.

An applicant for an order under subsection (1) must serve a
copy of the application on any person who, to the knowledge of
the applicant, has an interest in the property that is the subject
of the application.

Exclusion of interest from foreign restraining order

registered in New Zealand

A person (other than the respondent) who has a severable in-

terest in property restrained under a foreign restraining order

that is registered in New Zealand may apply to the High Court
for the exclusion of that interest if the person—

(a)  has not already been a party to proceedings associated
with the making of the foreign restraining order in the
foreign country where it was made; and

(b)  has good reason for failing to have attended the hearing
connected with the making of the foreign restraining
order in the foreign country where it was made; and



Reprinted as at
17 October 2009 Criminal Proceeds (Recovery) Act 2009 Part 2 s 142

)

€)

140

141

142
(D)

(c)  has not unlawfully benefited from the significant for-
eign criminal activity to which the foreign restraining
order relates; and

(d) has already made an application (whether granted or
not) under section 30 (as made applicable by section
134(3)).

The High Court may, if it is satisfied of the matters in subsec-

tion (1), make an order—

(a) directing the Crown to transfer the interest to the appli-
cant; or

(b)  that the Crown pay to the applicant an amount equal to
the value of the interest declared by the Court.

An order under subsection (1) does not affect a restraining
order, insofar as it applies to property that is not the subject
of the order.

Registering foreign forfeiture orders

Who may apply to register foreign forfeiture order

The Commissioner may apply to register a foreign forfeiture
order in New Zealand if authorised by the Attorney-General
under section 55 of the Mutual Assistance in Criminal Matters
Act 1992.

Application to register foreign forfeiture order made to
High Court

If authorised to apply to register a foreign forfeiture order in
New Zealand under section 55 of the Mutual Assistance in
Criminal Matters Act 1992, the Commissioner may apply to
the High Court.

Notice of registration of foreign forfeiture order

The Commissioner must serve notice of having applied to
register a foreign forfeiture order in New Zealand, so far as
it is practicable to do so, on every person who, to the know-
ledge of the Commissioner, has an interest in the property to
which the order relates.
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The Commissioner must also serve notice of the intention to
register the foreign forfeiture order in New Zealand on the
Official Assignee.

Provisions of subpart 3 of Part 2 applying to registering

foreign forfeiture orders

The following sections of subpart 3 of Part 2 apply, with all

necessary modifications, if an application is made to register

a foreign forfeiture order in New Zealand under section 55 of

the Mutual Assistance in Criminal Matters Act 1992:

(a) section 47 (amending application for civil forfeiture
order):

(b)  any other provision of subpart 3 of Part 2 specified as
applicable for the purposes of this subsection by regu-
lations made under section 173.

Section 148 (which relates to relief) applies in relation to a

foreign forfeiture order registered in New Zealand only if the

person applying for relief,—

(a) in a case where the foreign forfeiture order was made
without a hearing in a court in the foreign country where
it was made, was given no opportunity to make repre-
sentations to the person or body that made the foreign
forfeiture order:

(b)  inacase where the foreign forfeiture order was made at
a hearing of a court in the foreign country where it was
made, was not served with any notice of, and did not
appear at, the hearing held in the court:

(c) in any other case, obtains the leave of the court to make
the application.

Sections 46 and 64 apply, in relation to an application to regis-
ter a foreign forfeiture order or in relation to an application for
relief in respect of a foreign forfeiture order, but confer a right
of appearance on the person who is subject to the order or the
applicant for relief only if that person,—

(a) in a case where the foreign forfeiture order was made
without a hearing in a court in the foreign country where
it was made, was given no opportunity to make repre-
sentations to the person or body that made the foreign
forfeiture order:
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(b)  in acase where the foreign forfeiture order was made at
a hearing of a court in the foreign country where it was
made, was not served with any notice of, and did not
appear at, the hearing held in the court:

(c) inany other case, obtains the leave of the court to appear
at the hearing of the application.

(4)  The court may grant special leave under subsection (2)(c) or
(3)(c) if—
(a) the applicant for relief or the person who is the subject
of the foreign forfeiture order had good reasons—

(1)  for failing to make representations to the deci-
sion-making person or body who made the order
in the foreign country; or

(1) 1in a case where the order was made by a court
in the foreign country, for failing to attend the
hearing at which the foreign forfeiture order was
made; or

(b)  the evidence proposed to be adduced by the applicant
for relief or other person who is subject to the foreign
forfeiture order was not reasonably available to the ap-
plicant for relief or other person at the time when the
applicant or other person—

(i)  was required to make submissions to the person
or body that made the foreign forfeiture order in
a foreign country; or

(i)  atthe time of the hearing at which the foreign for-
feiture order was made by the court in a foreign
country.

144 Registering foreign forfeiture order
The effect of registering a foreign forfeiture order in New
Zealand under section 56 of the Mutual Assistance in Criminal
Matters Act 1992 is that the property specified in the foreign
forfeiture order—
(a)  vests in the Crown absolutely; and
(b) isin the custody and control of the Official Assignee.
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Notice of registration of foreign forfeiture order may be
recorded on registers

Subsection (2) applies if an application is made for a foreign
forfeiture order to be registered in New Zealand against prop-
erty of a kind covered by a New Zealand enactment that en-
ables the registration of—

(a) title to that property; or

(b)  charges over that property.

If this subsection applies, the High Court may, at any time be-
fore finally determining the application, order any authority re-
sponsible for administering an enactment of the kind referred
to in subsection (1) (an Authority) to enter on a register a note
of the fact that an application has been made to register a for-
eign forfeiture order against the property in New Zealand.

The Court must order an Authority to cancel an entry made on

a register under subsection (2) if—

(a) the foreign forfeiture order to which registration relates
is cancelled or expired; or

(b)  the specified period (as described in section 86(2)) has
expired; or

(c) the foreign forfeiture order in relation to which registra-
tion is sought is amended to exclude that property.

Additional matters in respect of registering foreign

forfeiture order

On registering a foreign forfeiture order in New Zealand, the

High Court may do either or both of the following:

(a) declare the nature, extent, and value of any person’s
interest in property specified in the order:

(b)  give any directions that may be necessary and conveni-
ent for giving effect to the foreign forfeiture order.

Without limiting the generality of subsection (1)(b), if a Court
registers a foreign forfeiture order in New Zealand against any
property the title to which is passed by registration on a regis-
ter maintained under any New Zealand enactment, the Court
may direct an officer of the Court to do anything reasonably
necessary to obtain possession of any document required to ef-
fect the transfer of the property and for that purpose may, by
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warrant, authorise an officer to enter and search any place or
thing and seize any document.

Sections 115 to 122, so far as applicable and with all neces-
sary modifications, apply in relation to a warrant issued under
subsection (2) as if it were a warrant issued under section 101
to a member of the police.

Compare: 1991 No 120 s 15(3)—«(7)

Registering foreign forfeiture order relating to land
Nothing in section 144 affects the operation of section 99 of
the Land Transfer Act 1952 in respect of an estate or interest
in land under that Act.

If the High Court registers a foreign forfeiture order in New
Zealand in respect of an estate or interest in land, the order
must be transmitted by the Registrar of the Court to the Regis-
trar-General of Land or the Registrar of Deeds, as the case
may be, for the purposes of registration under the Land Trans-
fer Act 1952 or the Deeds Registration Act 1908, as the case
may require.

Relief from foreign forfeiture order registered in
New Zealand

Relief from foreign forfeiture order registered in New
Zealand

A person who claims an interest in property sought to be
forfeited under a foreign forfeiture order registered in New
Zealand may, before the date that is 6 months from the date
on which the foreign forfeiture order is registered, apply to
the High Court for an order if the person is a person to whom
section 143(2)(a), (b), or (c¢) applies.

High Court may grant relief from foreign forfeiture order

registered in New Zealand

The High Court may make an order of the kind described in

subsection (2) if it is satisfied—

(a)  of the matters in section 148; and

(b)  thatthe applicant has an interest in the property to which
the order relates.
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The High Court may make an order—

(a)  directing the Crown to transfer the interest to the appli-
cant; or

(b)  that the Crown pay to the applicant an amount equal to
the value of the interest declared by the Court.

The Court may refuse to make an order of the kind described

in subsection (2) if it is satisfied that—

(a) the applicant was involved in the significant foreign
criminal activity to which the foreign forfeiture order
relates; or

(b)  the applicant did not acquire the interest in the property
in good faith or for value (without knowing or having
reason to believe that the property was tainted property)
in circumstances where the applicant acquired the inter-
est at the time of, or after, the commission of the offence
or serious criminal activity; or

(c)  the applicant has unlawfully benefited from the signifi-
cant foreign criminal activity to which the foreign for-
feiture order relates.

Nothing in subsection (3) requires the Court to refuse making

an order.

Subpart 9—Miscellaneous
Offences

Contravention of restraining orders or foreign restraining
orders

Every person commits an offence who, knowing that a re-
straining order has been made or that a foreign restraining
order has been registered in New Zealand in respect of prop-
erty, disposes or otherwise deals with that property in contra-
vention of the order.

Every person who commits an offence against this section is

liable on conviction on indictment,—

(a)  inthe case of an individual, to imprisonment for a term
not exceeding 5 years or a fine not exceeding $20,000
or both:
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(b) in the case of a body corporate, to a fine not exceeding

$60,000.
Compare: 1991 No 120 s 58

Contravention of forfeiture orders or foreign forfeiture

orders

Every person commits an offence who, knowing that an as-

sets forfeiture order or profit forfeiture order or instrument for-

feiture order is in force or a foreign forfeiture order is regis-
tered in New Zealand in relation to property to which title is
passed by registration on a register maintained under any New

Zealand enactment, disposes of or otherwise deals with the

property before the Crown’s interest in the property has been

registered in the manner required by law.

Every person who commits an offence against this section is

liable on conviction on indictment,—

(a)  inthe case of an individual, to imprisonment for a term
not exceeding 5 years or a fine not exceeding $20,000,
or both:

(b) in the case of a body corporate, to a fine not exceeding
$60,000.

Compare: 1991 No 120 s 84

Failing to comply with orders and search warrants

Every person commits an offence who, being a person against

whom an examination order or production order is made,—

(a) fails, without reasonable excuse, to comply with that
order; or

(b)  in purported compliance with the order, produces or
makes available to the Commissioner a document or
makes a statement which the person knows is false or
misleading in a material particular.

Every person commits an offence who fails, without reason-
able excuse, to comply with a search warrant issued under this
Act that relates to his or her premises.

Every person who commits an offence against subsection (1)
or (2) is liable on indictment—
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(a)  inthe case of an individual, to imprisonment for a term
not exceeding 1 year or a fine not exceeding $15,000,
or both:

(b)  in the case of a body corporate, to a fine not exceeding
$40,000.

Compare: 1991 No 120 s 76

Search order not to be disclosed

Any person (including a financial institution) that is, or has

been, subject to a search order must not disclose the existence

or the operation of the order to any person except—

(a)  the Commissioner or a member of the police who is au-
thorised by the Commissioner to receive the informa-
tion; or

(b) an officer or agent of the institution, for the purposes of
ensuring compliance with the order; or

(c) a lawyer, for the purpose of obtaining legal advice or
representation in relation to the order.

A person referred to in subsection (1)(a) must not disclose the

existence or operation of the order except—

(a)  to another person referred to in subsection (1); and

(b)  for the purpose of the performance of his or her duties.

A person referred to in subsection (1)(b) must not disclose the

existence or operation of the order except—

(a)  to another person referred to in subsection (1); and

(b)  for the purpose of ensuring that the order is complied
with or obtaining legal advice or representation in rela-
tion to the order.

A person referred to in subsection (1)(c) must not disclose the
existence or operation of the order except—

(a)  to another person referred to in subsection (1); and

(b)  for the purpose of giving legal advice or making repre-

sentations in relation to the order.

Nothing in subsections (1) to (4) prevents the disclosure of the
existence or operation of a search order in connection with, or
in the course of, proceedings before a court.

In this section and section 154 search order means—
(a)  asearch warrant:
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(b)  an examination order or production order.

Offence to disclose existence or operation of search order

Every person who knowingly contravenes any of subsections

(1) to (4) of section 153 commits an offence and is liable on

indictment—

(a) inthe case of an individual, to imprisonment for a term
not exceeding 1 year or a fine not exceeding $15,000,
or both:

(b)  in the case of a body corporate, to a fine not exceeding
$40,000.

Compare: 1991 No 120 s 81

Offence of obstruction

Every person who, without reasonable excuse, intentionally

obstructs any person exercising a power or carrying out a duty

under this Act commits an offence and is liable on indict-
ment—

(a)  inthe case of an individual, to imprisonment for a term
not exceeding 1 year or a fine not exceeding $15,000 or
both:

(b) in the case of a body corporate, to a fine not exceeding
$40,000.

Compliance not actionable

Compliance not actionable

No proceedings, civil or criminal, may be brought against any
person because of that person’s compliance with any provision
in subpart 7.

Indemnity

Indemnity for enforcement officers

Every enforcement officer is indemnified by the Crown in re-
spect of any liability relating to the exercise or performance,
or purported exercise or performance, or omission to exercise
or perform, any function or power conferred or imposed on the
enforcement officer by or under this Act or sections 142A to
142Q of the Sentencing Act 2002.
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Subsection (1) does not apply if it is shown that the exercise or
performance, or purported exercise or performance, or omis-
sion to exercise or perform, the function or power was in bad
faith.

The indemnity conferred by subsection (1) extends to legal
costs in defending a proceeding.

Nothing in this section limits or affects any provision of the
Crown Proceedings Act 1950 or the Crimes Act 1961 relating
to the liability of the Crown on matters of justification and
exercise.

Any money required for the purposes of this section must be
paid out of a Crown bank account without further appropri-
ation.

In this section enforcement officer—

(a) means—

(1)  the Official Assignee:

(i1)  the Commissioner of Police or any member of the
police:

(ii1) a prosecutor acting on behalf of the Crown:

(iv) any person referred to in section 118 who pro-
vides assistance in executing a search warrant;
and

(b) includes any delegate of the enforcement officer exer-
cising functions and powers under this Act or sections

142A to 142Q of the Sentencing Act 2002.

Compare: 1991 No 120 s 62

Operation of other laws

Operation of other laws not affected

Nothing in this Act limits or restricts the operation of any other
enactment providing for the forfeiture of property or impos-
ition of pecuniary penalties.

Compare: 1991 No 120 s 91
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Effect of exercise of powers on duties of
confidentiality

Duties as to confidentiality generally overridden

Sections 105 and 107 override every enactment or rule of law
that obliges any person to maintain secrecy in relation to, or
not to disclose, any matter.

Compliance by any person with any of sections 105 and 107
is not a breach of any relevant obligation of secrecy or non-
disclosure or of the enactment or rule of law by which the
obligation is imposed.

This section is subject to sections 160 and 162.

Compare: 1990 No 51 s 23

Legal professional privilege
Nothing in sections 105 and 107 requires any lawyer to dis-
close any privileged communication.

Despite subsection (1), the Commissioner may, by notice in
writing to any lawyer who the Commissioner has reason to
believe may have acted for any person who may be connected
with any investigation, require that lawyer to supply to the

Commissioner the last known name and address of that client.

For the purposes of this section, a communication is a privil-

eged communication only if—

(a)  1itisaconfidential communication, whether oral or writ-
ten or made directly or indirectly through an agent, pass-
ing between—

(i)  alawyer in his or her professional capacity and
another lawyer in that capacity; or

(1) alawyer in his or her professional capacity and
his or her client; and

(b) it is made or brought into existence for the purpose of
obtaining or giving legal advice or assistance; and

(c)  itis not made or brought into existence for the purpose
of committing or furthering the commission of some
illegal or wrongful act.

If the information or document consists wholly of payments,
income, expenditure, or financial transactions of a specified
person (whether a lawyer, his or her client, or any other per-
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son), it is not a privileged communication if it is contained in,

or comprises the whole or part of, any book, account, state-

ment or other record prepared or kept by the lawyer in con-

nection with—

(a)  atrust account of the lawyer within the meaning of sec-
tion 2 of the Law Practitioners Act 1982; or

(b)  the operation of a financial institution within the mean-
ing of section 3 of the Financial Transactions Reporting
Act 1996.

If any person refuses to disclose any information or document
on the ground that it is a privileged communication under this
section, the Commissioner or that person may apply to a Dis-
trict Court Judge for an order determining whether or not the
claim of privilege is valid.

For the purposes of determining any application under subsec-
tion (5), the District Court Judge may require the information
or document to be produced to him or her.

For the purposes of this section, the term lawyer means a bar-
rister or solicitor of the High Court, and references to a lawyer
include a firm in which he or she is a partner or is held out to
be a partner.

Compare: 1990 No 51 s 24

Privilege in relation to tax advice
Nothing in sections 105 and 107 requires a tax advisor to dis-
close a tax advice document.

Despite subsection (1), the Commissioner may, by notice in
writing to any tax advisor who the Commissioner has reason to
believe may have acted for any person who may be connected
with any investigation, require that tax advisor to supply to the
Commissioner the last known name and address of that client.

If any person refuses to disclose any information or document
under this section, the Commissioner or that person may apply
to a District Court Judge for an order determining whether or
not that refusal is valid.

For the purposes of determining any application under subsec-
tion (3), the District Court Judge may require the information
or document to be produced to him or her.
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For the purposes of this section,—

tax advice document has the same meaning as in section 20B
of the Tax Administration Act 1994

tax advisor has the same meaning as in section 20B of the Tax
Administration Act 1994.

Certain provisions not to apply to police, Inland Revenue,

Statistics, and Reserve Bank officers

Nothing in sections 105 and 107 requires any of the following

persons to comply with any requirement imposed under any

of those sections:

(a) any person acting in his or her capacity as an officer of
the Inland Revenue Department:

(b)  any person acting in his or her capacity as a member of
the police or the Police Department:

(c) any person acting in his or her capacity as a member of
Statistics New Zealand:

(d) any person acting in his or her capacity as an officer or
employee of the Reserve Bank of New Zealand.

Compare: 1990 No 51 s 25

Privilege against self-incrimination no excuse

No person is excused from answering any question, supplying
any information, producing any document, or providing any
explanation under section 105 or 107 on the ground that to
do so would or might incriminate or tend to incriminate that
person.

Compare: 1990 No 51 s 27

Admissibility of evidence
Admissibility of evidence
No evidence that is lawfully obtained under section 105 or
107 is inadmissible by reason only of the fact that it was so
obtained.

This section is subject to section 165.
Compare: 1990 No 51 s 26
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Admissibility of self-incriminating statements

A self-incriminating statement made orally by a person
(whether or not the statement is recorded in writing) in
the course of answering any question, or supplying any
information, or producing any document, or providing any
explanation, as required under section 105 or 107, may be
used in evidence against that person only in a prosecution for
an offence under section 108 of the Crimes Act 1961 (which
relates to perjury) or under this Act in relation to any evidence
given by the person that is inconsistent with the statement.

Despite subsection (1), any statement made in relation to—

(a) arefusal or failure to answer any question, supply any
information, produce any document, provide any ex-
planation, or comply with any other requirement may
be used in evidence against that person in any prosecu-
tion for any offence under section 152 arising from that
refusal or failure:

(b)  the answering of any question in a way that is false or
misleading in a material particular, or the supply of any
information, or the production of any document, or the
providing of any explanation that is false or misleading
in a material particular, may be used in evidence against
that person in any prosecution for any offence under
section 152 arising from that act.

Compare: 1990 No 51 s 28

Admissibility of evidence given to court or Official

Assignee

Subsection (2) applies if—

(a) any person is examined before a court, or a registrar of
a court, or the Official Assignee, pursuant to an order
made under this Act; or

(b)  any person is required to furnish to the Official Assignee
a statement on oath.

If this subsection applies—

(a) any self-incriminating statement or disclosure made by
the person in response to the question or any self-in-
criminating statement furnished in response to the re-
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quirement is not admissible against that person in any

civil or criminal proceedings, other than—

(i) a proceeding for giving false evidence in the
course of the examination or, as the case may
require, for making any false statement in any
statement so furnished; or

(i) the prosecution of that person for an offence
against section 108 of the Crimes Act 1961
(which relates to perjury) or under this Act in
relation to any evidence given by the person that
is inconsistent with the statement or disclosure;
or

(iii)  the proceedings in relation to which the statement
was made or the document was given:

(b)  any other evidence provided by the person is admissible
in civil or criminal proceedings, subject to any enact-
ment or rule of law to the contrary.

Compare: 1991 No 120 s 49

Arrangements to avoid operation of this Act or
Sentencing Act 2002

Arrangements to avoid operation of this Act or Sentencing

Act 2002

In this section, arrangement means—

(a)  anyagreement, arrangement, understanding, promise of
undertaking whether express or implied and whether or
not enforceable or intended to be enforceable at law;
and

(b)  any scheme, plan, proposal, action, course of action, or
course of conduct.

If the High Court (or if the matter relates to an instrument of
crime in relation to which proceedings were commenced in
the District Court, the District Court) is satisfied that a person
has an arrangement for the purposes of directly or indirectly
defeating, avoiding, preventing, or impeding the operation of
this Act or sections 142A to 142Q of the Sentencing Act 2002
in any way, the Court may—

(@) make an order declaring the arrangement to be void

wholly or in part; or
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(b)  make an order varying the arrangement in whole or in
part.

The High Court or District Court may also make other orders

that it considers necessary in the circumstances to give effect

to an order made under subsection (2), including, without limi-

tation, an order to do all or any of the following:

(a) dispose of property (including selling property):

(b)  pay money to any person:

(c)  dispose of the proceeds of any disposal of the property:

(d) create a charge on property in favour of a person and
enforce that charge.

The High Court or District Court may rescind or vary any order
made under this section.
Compare: Criminal Assets Recovery Act 1990 s 59 (NSW)

Notices

Giving of notices

If a notice or other document is to be given to a person for the

purposes of this Act, it may be given—

(a) Dby delivering it personally to the person; or

(b) Dby delivering it at the usual or last known place of resi-
dence or business of the person, including by facsimile;
or

(c) Dby sending it by pre-paid post addressed to the person
at the usual or last known place of residence or business
of the person.

If a notice or other document is to be given to a corporation
for the purposes of this Act, service on an officer of the cor-
poration, or on the registered office of the corporation, in ac-
cordance with subsection (1) is deemed to be service on the
corporation.

If a notice or other document is to be given to a partnership
for the purposes of this Act, service on any one of the partners
in accordance with subsections (1) and (2) is deemed to be
service on the partnership.

If a notice or other document is sent by post to a person in
accordance with subsection (1)(c), it is deemed, in the absence
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of proof to the contrary, to have been given on the third day
after the day on which it was posted.

Effect of death

Effect of death

Any notice or other document authorised or required to be
given to a person under this Act is, if the person is dead, suffi-
ciently given if given to the person’s legal personal represen-
tative.

A reference in this Act to an interest in property of a person is,
in the case of a person who is dead, a reference to an interest
in the property that the person had immediately before death.

An order can be applied for and made under this Act—

(a) in respect of a person’s interest in property even if the
person is dead; and

(b)  on the basis of the activities of a person who is dead.

Effect of death of joint owner of restrained property

If a person has an interest in property as joint owner of the
property, the person’s death after a restraining order is made in
respect of the interest does not (while the order is in force) op-
erate to vest the interest in the surviving joint owner or owners
and the restraining order continues to apply to the interest as
if the person had not died.

An assets forfeiture order or instrument forfeiture order made
in respect of that interest applies as if the order took effect in
relation to the interest immediately before the person died.

If a restraining order ceases to apply to an interest in property
without an assets forfeiture order or instrument forfeiture order
being made in respect of that interest, subsection (1) is taken
not to have applied to the interest.

Repeal

Repeal
The Proceeds of Crime Act 1991 (1991 No 120) is repealed.
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Transitional provisions

Proceeds of Crime Act 1991 continues in force for certain

purposes

Despite section 171, the Proceeds of Crime Act 1991 continues

in force for the purposes of—

(a) continuing and completing any proceedings or other
matter commenced under that Act before the com-
mencement of this Act (including the making or
enforcement of any order arising from those proceed-
ings):

(b)  the exercise of any power or function under that Act in
relation to any matter referred to in paragraph (a).

Regulations and rules

Regulations

The Governor-General may from time to time, by Order in

Council, make regulations for all or any of the following pur-

poses:

(a)  prescribing applications, notices, and other documents
for the purposes of this Act and requiring their use:

(b)  prescribing forms for the purposes of this Act and re-
quiring their use:

(c)  providing for the service of notices and other documents
under this Act to be dispensed with in such circum-
stances as are specified in the regulations:

(d)  providing for the creation of charges in respect of prop-
erty to which any profit forfeiture order applies, speci-
fying the priority of any such charge in relation to any
other encumbrances and the circumstances in which a
charge ceases to have effect, and providing for any other
related matters:

(e)  prescribing or providing for the costs recoverable by the
Official Assignee under section 87:

(f)  setting out procedures for the return or disposal of docu-
ments or other evidence seized, produced, or surren-
dered under subpart 7:
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(g) providing for such other matters as are contemplated by,
or are necessary for giving full effect to, this Act and for
its due administration.

Compare: 1991 No 120 s 89

Rules

The Governor-General may from time to time, by Order in
Council, make rules regulating the practice and procedure of
courts in proceedings under this Act.

Compare: 1991 No 120 s 90

Subpart 10—Consequential amendments to
other enactments

Amendments to Crimes Act 1961

Amendments to Crimes Act 1961
Sections 176 to 178 amend the Crimes Act 1961.

Defence of enforcement of enactment

Section 244(b) is amended by omitting “Proceeds of Crime
Act 1991” and substituting “Criminal Proceeds (Recovery)
Act 2009”.

Destruction of relevant records made by use of
interception device

Section 312] is amended by inserting the following subsection
after subsection (1):

“(1A) In subsection (1), proceedings includes proceedings under

178

sections 142A to 142Q of the Sentencing Act 2002 and any
proceedings under the Criminal Proceeds (Recovery) Act
2009.”

Restriction on admissibility of evidence of private
communications lawfully intercepted

Section 312N is amended by repealing paragraph (i) and sub-
stituting the following paragraphs:

“(i) offences of 2 or more of those kinds specified in para-
graphs (a) to (h); or
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“(G) an offence specified in paragraphs (a) to (h) and the
evidence is relevant to a proceeding under the Criminal
Proceeds (Recovery) Act 2009 or a proceeding under
sections 142A to 142Q of the Sentencing Act 2002.”

Amendments to Customs and Excise Act 1996

Amendments to Customs and Excise Act 1996
Sections 180 to 182 amend the Customs and Excise Act 1996.

Detention of goods suspected to be tainted property
Section 166A is amended by omitting the heading and substi-
tuting the following heading: “Detention of goods suspected
to be instrument of crime or tainted property”.

Section 166A is amended by repealing paragraph (c) and sub-
stituting the following paragraph:

“(c) he or she has good cause to suspect that the goods are an
instrument of crime or tainted property (as those terms
are defined in section 5(1) of the Criminal Proceeds (Re-
covery) Act 2009).”

Further provisions about detention under section 166A
Section 166C(4)(d) is amended by omitting “Proceeds of
Crime Act 1991” and substituting “Criminal Proceeds (Re-
covery) Act 2009”.

Return of goods detained under section 166A

Section 166D(3) is amended by repealing paragraph (a) and

substituting the following paragraph:

“(a) an information is laid in respect of the relevant qualify-
ing instrument forfeiture offence (as defined in section
5(1) of the Criminal Proceeds (Recovery) Act 2009);
or”.

Amendments to Evidence Act 2006

Amendment to Evidence Act 2006
Section 184 amends the Evidence Act 2006.
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Undercover police officers

Section 108 is amended by adding the following subsection:
This section also applies, with any necessary modifications, in
any case where a person is being, or is to be, proceeded against
under—

“(a) the Criminal Proceeds (Recovery) Act 2009; or

“(b) sections 142A to 142Q of the Sentencing Act 2002.”

Amendments to Financial Transactions
Reporting Act 1996

Amendments to Financial Transactions Reporting Act
1996

Sections 186 to 195 amend the Financial Transactions Report-
ing Act 1996.

Title amended

The Long Title is amended by omitting “Proceeds of Crime
Act 1991 and substituting “Criminal Proceeds (Recovery)
Act 2009”.

Verification of identity where money laundering or
proceeds of crime suspected

The heading to section 11 is amended by omitting “proceeds
of crime” and substituting “proceeds of significant criminal
activity”.

Section 11(1)(b)(ii)) is amended by omitting “Proceeds of
Crime Act 1991” and substituting “Criminal Proceeds (Re-
covery) Act 2009”.

Offences

Section 13(1)(j)(i1)(B) is amended by omitting “Proceeds of
Crime Act 19917 and substituting “Criminal Proceeds (Recov-
ery) Act 2009”.

Financial institutions to report suspicious transactions
Section 15(1)(b)(ii) is amended by omitting “Proceeds of
Crime Act 1991” and substituting “Criminal Proceeds (Re-
covery) Act 2009”.
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Auditors may report suspicious transactions

Section 16(b) is amended by omitting “Proceeds of Crime Act
19917 and substituting “Criminal Proceeds (Recovery) Act
2009”.

Protection of identity of persons making suspicious

transaction reports

Section 21(2)(b) is amended by omitting “Proceeds of Crime

Act 1991” and substituting “Criminal Proceeds (Recovery)

Act 2009”.

Section 21(2) is amended by repealing paragraphs (¢) and (d)

and substituting the following paragraphs:

“(c) any activity relating to an application for a restraining
order, assets forfeiture order, or profit forfeiture order
under the Criminal Proceeds (Recovery) Act 2009:

“(d) any activity relating to the making of an instrument for-
feiture order under section 142N of the Sentencing Act
2002:

“(e) the administration of the Mutual Assistance in Criminal
Matters Act 1992.”

Offences

Section 22(1)(b)(ii) is amended by omitting “Proceeds of
Crime Act 1991” and substituting “Criminal Proceeds (Re-
covery) Act 2009”.

Commissioner to issue guidelines relating to reporting

of suspicious transactions

Section 24(1)(a)(ii) is amended by omitting “Proceeds of
Crime Act 19917 and substituting “Criminal Proceeds (Re-
covery) Act 2009”.

Application of Privacy Act 1993

Section 28(c) is amended by omitting “Proceeds of Crime Act
19917 and substituting “Criminal Proceeds (Recovery) Act
2009”.

Section 28 is amended by repealing paragraphs (d) and (e) and
substituting the following paragraphs:
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“(d) any activity relating to an application for a restraining
order, assets forfeiture order, or profit forfeiture order
under the Criminal Proceeds (Recovery) Act 2009:

“(e) any activity relating to the making of an instrument for-
feiture order under section 142N of the Sentencing Act
2002:

“(f) the administration of the Mutual Assistance in Criminal
Matters Act 1992.”

Application of Privacy Act 1993

Section 43(b) is amended by omitting “Proceeds of Crime Act
19917 and substituting “Criminal Proceeds (Recovery) Act
2009.

Section 43 is amended by repealing paragraphs (c) and (d) and

substituting the following paragraphs:

“(c) any activity relating to an application for a restraining
order, assets forfeiture order, or profit forfeiture order
under the Criminal Proceeds (Recovery) Act 2009:

“(d) any activity relating to the making of an instrument for-
feiture order under section 142N of the Sentencing Act
2002:

“(e) the administration of the Mutual Assistance in Criminal
Matters Act 1992.”

Amendments to International Crimes and
International Criminal Court Act 2000

Amendments to International Crimes and International
Criminal Court Act 2000

Sections 197 to 201 amend the International Crimes and Inter-
national Criminal Court Act 2000.

Interpretation

Paragraph (b) of the definition of forfeiture order in section
4 is amended by omitting “pecuniary penalty order” and sub-
stituting “profit forfeiture order”.

The definition of tainted property in section 4 is repealed and
the following definition substituted:
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“tainted property, in relation to an international crime, means

any—

“(a) instrument of crime as defined in section 5(1) of the
Criminal Proceeds (Recovery) Act 2009; or

“(b) tainted property as defined in section 5(1) of the Crim-
inal Proceeds (Recovery) Act 2009.”

Attorney-General may authorise measures
Section 112(1) is repealed and the following subsection sub-
stituted:

If the Attorney-General gives authority for the request for as-

sistance in identifying, tracing and freezing, or seizing tainted

property to proceed, the Attorney-General may authorise the

appropriate New Zealand authority to apply for 1 or more of

the following orders or warrants:

“(a) asearch warrant under section 101 or 102 of the Crim-
inal Proceeds (Recovery) Act 2009:

“(b) any restraining order made under the Criminal Proceeds
(Recovery) Act 2009:

“(c) a production order under section 104 of the Criminal
Proceeds (Recovery) Act 2009.”

Method of registration of order

Section 128(3) and (4) are amended by omitting “Proceeds
of Crimes Act 1991” and substituting in each case “Criminal
Proceeds (Recovery) Act 2009”.

New sections 130 and 131 substituted
Sections 130 and 131 are repealed and the following sections
substituted:

Effect of registration of order

A forfeiture order registered under section 128 has effect and

may be enforced as if it were a profit forfeiture order—

“(a) made by the High Court under the Criminal Proceeds
(Recovery) Act 2009; and

“(b) entered on the date of registration.

Subsection (1) applies subject to sections 132 and 133.

If a forfeiture order is registered under section 128,—
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“(4)

“131
46(1)

“(2)

“(a) subpart 3 of Part 2 of the Criminal Proceeds (Recovery)
Act 2009 so far as is applicable and with any necessary
modifications, and except to the extent that this Act pro-
vides otherwise, applies in relation to the order; and

“(b) the property must be disposed of, or otherwise dealt
with, in accordance with the order of, or directions
given by, the ICC and the Attorney-General may give
such directions as may be necessary to give effect to
that order or those directions; and

“(c) 1if, for any reason, the Attorney-General is not able to
dispose of the property in accordance with the ICC’s
order or directions, the Attorney-General may, after
consulting with the ICC, arrange for the property to
be transferred to the person in whom it was vested
immediately before the forfeiture order was made.

A restraining order registered in accordance with section

112(2) has effect, and may be enforced, as if it were a re-

straining order—

“(a) made under the Criminal Proceeds (Recovery) Act
2009; and

“(b) entered on the date of registration.

Forfeiture order may be treated as profit forfeiture order

If the Attorney-General is unable to give effect to a forfeiture

order, the Attorney-General must take measures to recover—

“(a) the value specified by the ICC as the value of the tainted
property ordered by the ICC to be forfeited; or

“(b) ifthe ICC has not specified the value of the tainted prop-
erty, the value that, in the opinion of the Attorney-Gen-
eral, is the value of the tainted property ordered by the
ICC to be forfeited.

In a case to which subsection (1) applies, the forfeiture order

is to be treated as a profit forfeiture order for the equivalent

amount and may be enforced accordingly as if it were a profit

forfeiture order—

“(a) made by the High Court under the Criminal Proceeds
(Recovery) Act 2009; and

“(b) entered on the date of registration.”
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Cancellation of registration order

Section 134(4) is amended by omitting “Proceeds of Crime
Act 19917 and substituting “Criminal Proceeds (Recovery)
Act 2009”.

Amendments to International War Crimes
Tribunals Act 1995

Amendments to International War Crimes Tribunals Act
1995

Sections 203 to 205 amend the International War Crimes Tri-
bunals Act 1995.

New section 43 substituted
Section 43 is repealed and the following section substituted:

Effect of registration of order

Subject to sections 44 to 47, a forfeiture order registered in
accordance with section 42 has effect and may be enforced
as if it were a profit forfeiture order made by the High Court
under the Criminal Proceeds (Recovery) Act 2009 and entered
on the date of registration.”

Registered forfeiture orders

Section 44 is amended by repealing paragraph (a) and substi-

tuting the following paragraph:

“(a) subpart 3 of Part 2 of the Criminal Proceeds (Recovery)
Act 2009 so far as is applicable and with any necessary
modifications, and except to the extent that this Act pro-
vides otherwise, applies in relation to the order; and”.

Cancellation of registration of forfeiture order

Section 47(4) is amended by omitting “Proceeds of Crime Act
19917 and substituting “Criminal Proceeds (Recovery) Act
2009”.

Amendment to Judicature Act 1908

Amendment to Judicature Act 1908
Section 207 amends the Judicature Act 1908.
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Application of Part 4A

Rule 458D(1)(a)(xvii) of Schedule 2 is amended by omitting
“Proceeds of Crime Act 1991 and substituting “Criminal Pro-
ceeds (Recovery) Act 20097,

Amendments to Legal Services Act 2000

Amendments to Legal Services Act 2000
Sections 209 and 210 amend the Legal Services Act 2000.

When legal aid may be granted: civil matters

Section 9 is amended by adding the following subsections:
The Agency may grant legal aid to an applicant in respect of a
civil proceeding under the Criminal Proceeds (Recovery) Act
2009 if the Agency considers that the interests of justice re-
quire that the applicant be granted legal aid.

In considering whether or not the interests of justice require

that an applicant be granted legal aid under subsection (7), the

Agency must have regard to—

“(a) whether there are any serious consequences for the ap-
plicant if legal aid is not granted; and

“(b) whether there are any complex factual, legal, or eviden-
tial matters in the proceeding that require the applicant
to be legally represented.

Subsections (3) and (4) do not apply to an application for legal
aid in respect of a civil proceeding under the Criminal Pro-
ceeds (Recovery) Act 2009.”

Schedule 1 amended

Schedule 1 is amended by repealing clause 3(1)(f) and substi-

tuting the following paragraphs:

“(f) thevalue of the subject matter of the proceedings, unless
the Agency determines a proportion of that value that
should be included in the assessment of the person’s
total assets:

“(g) thevalue of any property that is the subject of a restrain-
ing order under the Criminal Proceeds (Recovery) Act
2009.”
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Amendment to Misuse of Drugs Act 1975

Amendment to Misuse of Drugs Act 1975
Section 212 amends the Misuse of Drugs Act 1975.

Laundering proceeds of drug offences

Section 12B(6)(b) is amended by omitting “Proceeds of Crime
Act 1991” and substituting “Criminal Proceeds (Recovery)
Act 2009”.

Amendment to Summary Proceedings Act 1957

Amendment to Summary Proceedings Act 1957
Section 214 amends the Summary Proceedings Act 1957.

Part 2 of Schedule 1 amended

Part 2 of Schedule 1 is amended by omitting the item relating
to the Proceeds of Crime Act 1991.

Part 2 of Schedule 1 is amended by inserting the following

item after the item relating to the Criminal Investigations
(Bodily Samples) Act 1995:

Criminal Proceeds (Recovery) Act 150 Contravention of restraining orders or

2009

215

216

120

foreign restraining orders

151  Contravention of forfeiture orders or for-
eign forfeiture orders

152 Failing to comply with orders and search
warrants

154  Offence to disclose existence or oper-
ation of search order

155  Offence of obstruction

Amendments to Tax Administration Act 1994

Amendments to Tax Administration Act 1994
Sections 216 and 217 amend the Tax Administration Act 1994.

Officers to maintain secrecy

Section 81(4) is amended by inserting the following paragraph

after paragraph (gb):

“(gc) communicating to any authorised person (as defined in
section 98(1) of the Criminal Proceeds (Recovery) Act
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2009) any information required for the purpose speci-
fied in subsection (2)(b) of that section:”.

Further secrecy requirements

Section 87(4) is amended by inserting the following paragraph

after paragraph (db):

“(dc) where it is given to any authorised person (as defined
in section 98(1) of the Criminal Proceeds (Recovery)
Act 2009), be kept by the Commissioner as a permanent
record:”.

Section 87(5)(a)(i) is amended by inserting “(gc),” after
“(gb)”,.

Amendments to Terrorism Suppression Act 2002

Amendments to Terrorism Suppression Act 2002
Sections 219 to 225 amend the Terrorism Suppression Act
2002.

Prohibition on dealing with property of, or derived or
generated from property of, terrorist and associated
entities

Section 9(3)(b) is amended by omitting “section 50 of the Pro-
ceeds of Crime Act 1991 and substituting “section 80 of the
Criminal Proceeds (Recovery) Act 2009”.

Further provisions about detention under section 47A
Section 47C(5)(d) is amended by omitting “Proceeds of Crime
Act 19917, and substituting “Criminal Proceeds (Recovery)
Act 2009”.

Variation, revocation, or expiry of direction

Section 50(3)(b) is repealed and the following paragraph sub-

stituted:

“(b) on a forfeiture order being made under section 55 in re-
lation to the property concerned, in which case section
85 of the Criminal Proceeds (Recovery) Act 2009 (as
modified and applied by section 57(b) of this Act) ap-
plies.”
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New section 51 substituted
Section 51 is repealed and the following section substituted:

Further provisions on management of property subject
to section 9

The following sections of the Criminal Proceeds (Recovery)
Act 2009 apply, with the following (and any other necessary)
modifications, to property that is the subject of a direction
under section 48, as if the direction were a restraining order
under that Act:

“(a)
“(b)

“(©)

“(d)

“(e)

“(®

“(&)

“(h)

section 27 (which relates to the registration of restrain-
ing orders):

section 32 (which relates to applications for orders that
certain dispositions or dealings be set aside, except that
the applications must be made by the Attorney-Gen-
eral):

section 80 (which relates to powers of the Official As-
signee to preserve the value of property):

section 81 (which relates to the Official Assignee’s li-
ability for payment of rates, etc, on the property):
section 87 (which relates to costs recoverable by the Of-
ficial Assignee, and any regulations made under that Act
for the purposes of that section apply, with any neces-
sary modifications, accordingly):

sections 88 to 90 (which relate to the Official Assignee
making and revoking delegations, except that the dele-
gations must relate only to functions and powers of the
Official Assignee under this Act):

section 150 (which makes it an offence to dispose of or
deal with the property in contravention of a restraining
order, knowing that the restraining order has been made
in respect of the property):

section 157 (which relates to an indemnity for enforce-
ment officers, except that the indemnity must relate only
to the exercise or performance, or purported exercise or
performance, or omission to exercise or perform, func-
tions and powers of the Official Assignee under this
Act).”
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223 New section 57 substituted
Section 57 is repealed and the following section substituted:
“S7 Further provisions relating to orders under section 55

The following sections of the Criminal Proceeds (Recovery)

Act 2009 and the Sentencing Act 2002 apply, with the follow-

ing (and all other necessary) modifications, to the making, ef-

fect, operation, and discharge of an order under section 55, as
if the order were an instrument forfeiture order under section

142N of the Sentencing Act 2002:

“(a) sections 70, 72, and 73 of the Criminal Proceeds (Re-
covery) Act 2009 (which relate to the effect of the order)
except that—

“(1) the reference in section 73(2) to the Official As-
signee must be read as a reference to the Attor-
ney-General, and the property may be disposed
of or otherwise dealt with in accordance with any
direction of the Attorney-General; and

“(i1) references in section 73 to an instrument forfei-
ture order must be read as reference to an order
under section 35(2) or section 55 of this Act:

“(b) section 85 of the Criminal Proceeds (Recovery) Act
2009 (which relates to the Official Assignee discharg-
ing the order), except that the relevant appeal period in
relation to the making of an order under section 35(2)
or section 55 of this Act means the period ending—
“(i) when the time for bringing an appeal against the

decision of the Court expires, if no such appeal
has been brought; or

“(i1) if an appeal against the decision of the Court has
been brought, when the appeal is finally deter-
mined or withdrawn, whichever occurs first:

“(c) section 142N(3)(a), (4), and (5) of the Sentencing Act
2002 (which relate to the terms of the order and to any
directions that are necessary and convenient for giving
effect to it).”

224 New section 71 substituted
Section 71 is repealed and the following section substituted:
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Criminal Proceeds (Recovery) Act 2009 not affected
Nothing in this Act affects the Criminal Proceeds (Recovery)
Act 2009.”

Section 81 repealed
Section 81 is repealed.
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2 Status of reprints
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Publication Act 1989

5 List of amendments incorporated in this reprint (most recent
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Notes

1 General

This is a reprint of the Criminal Proceeds (Recovery) Act
2009. The reprint incorporates all the amendments to the Act
as at 17 October 2009, as specified in the list of amendments
at the end of these notes.

Relevant provisions of any amending enactments that have
yet to come into force or that contain relevant transitional
or savings provisions are also included, after the principal
enactment, in chronological order.

2 Status of reprints

Under section 16D of the Acts and Regulations Publication
Act 1989, reprints are presumed to correctly state, as at the
date of the reprint, the law enacted by the principal enactment
and by the amendments to that enactment. This presumption
applies even though editorial changes authorised by section
17C of the Acts and Regulations Publication Act 1989 have
been made in the reprint.

This presumption may be rebutted by producing the official
volumes of statutes or statutory regulations in which the
principal enactment and its amendments are contained.

3 How reprints are prepared
A number of editorial conventions are followed
in the preparation of reprints. For example, the
enacting words are not included in Acts, and
provisions that are repealed or revoked are omitted.
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For a detailed list of the editorial conventions, see
http://www.pco.parliament.govt.nz/editorial-conventions/ or

Part 8 of the Tables of New Zealand Acts and Ordinances and
Statutory Regulations and Deemed Regulations in Force.

Changes made under section 17C of the Acts and
Regulations Publication Act 1989

Section 17C of the Acts and Regulations Publication Act 1989
authorises the making of editorial changes in a reprint as set
out in sections 17D and 17E of that Act so that, to the extent
permitted, the format and style of the reprinted enactment is
consistent with current legislative drafting practice. Changes
that would alter the effect of the legislation are not permitted.

A new format of legislation was introduced on 1 January 2000.
Changes to legislative drafting style have also been made since
1997, and are ongoing. To the extent permitted by section
17C of the Acts and Regulations Publication Act 1989, all
legislation reprinted after 1 January 2000 is in the new format
for legislation and reflects current drafting practice at the time
of the reprint.

In outline, the editorial changes made in reprints under
the authority of section 17C of the Acts and Regulations
Publication Act 1989 are set out below, and they have been
applied, where relevant, in the preparation of this reprint:

. omission of unnecessary referential words (such as “of
this section” and “of this Act”)

. typeface and type size (Times Roman, generally in 11.5
point)

. layout of provisions, including:
. indentation
. position of section headings (eg, the number and

heading now appear above the section)

. format of definitions (eg, the defined term now appears
in bold type, without quotation marks)

. format of dates (eg, a date formerly expressed as “the
Ist day of January 1999 is now expressed as “1 January
1999”)
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Reprinted as at

17 October 2009 Criminal Proceeds (Recovery) Act 2009 Notes

. position of the date of assent (it now appears on the front
page of each Act)

. punctuation (eg, colons are not used after definitions)

. Parts numbered with roman numerals are replaced with
arabic numerals, and all cross-references are changed
accordingly

. case and appearance of letters and words, including:

. format of headings (eg, headings where each

word formerly appeared with an initial capital
letter followed by small capital letters are
amended so that the heading appears in bold,
with only the first word (and any proper nouns)
appearing with an initial capital letter)

. small capital letters in section and subsection
references are now capital letters

. schedules are renumbered (eg, Schedule 1 replaces
First Schedule), and all cross-references are changed
accordingly

. running heads (the information that appears at the top
of each page)

. format of two-column schedules of consequential
amendments, and schedules of repeals (eg, they
are rearranged into alphabetical order, rather than
chronological).

5 List of amendments incorporated in this reprint
(most recent first)

Anti-Money Laundering and Countering Financing of Terrorism Act 2009
(2009 No 35): section 161(2)
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